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Bringing order out of chaos! 
TAXES to be paid-R EPORTS to be filed 


One large corporation states, in a public announcement, that it makes 1037 Tax 


Reports each year. Some of these re ports are due monthly, some quarterly, some 


every six months, some annually. Truly a complicated job- but one which ts 


approached inawW ell organized, orderly manner. 


As each tax and each report becomes 
due in any state in which the corpora- 
tion is qualified —a Notification Bul- 
letin is received — not only reminding 
the tax man of the due date but also 
allowing ample time tor caretul com- 
putation., Thus no tax or report is 


overlooked — no due date roryotten. 


Each one ot these bulletins also re- 
fers to that portion of a ready-reference 
volume that pertains to the tax of 


report in question 


Phis volume (a se parate one tor eacl 
state) not only gives the complete law 
tuthorizing the tax OF report due but 
ilso shows all the official regulations. 
rulings or court decisions in connec: 


tron with that law n addition 


of appealing assessment and pertinent 


texts of Corporation laws. 


Incorporation of new laws, rulings 
and court decisions keep this handy 
loose-leaft reference work up-to-the- 


minute at all times. 


Although the number of taxes and 
reports involved in this case may be 
unusually high, the problem itself ts 
common. Common too is this well 
organized, methodical approach. It is 
an integral part otf the Corporation 
Trust system ot corporate protection 
being used by thousands of attorneys 
— attorneys for large and small com- 


panies alike. 


If vou are not already thoroughly 


tamiliar with the benefits that may be 


derived from the Corporation Trust 


svstem, write or phone the nearest 


j 
fice today. 
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This magazine 
is published to promote 
sound thought in economic 
legal and accounting prin- 
ciples relating to all federal 
and state taxation. To this 
end it contains signed articles 
on tax subjects of current 
interest, reports on pending 
state tax legislation, inter- 
pretations of tax laws, and 
other tax information, book 
reviews, etc. 


The editorial policy is to 
allow frank discussion of tax 
issues. On this basis contri- 
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Assignments of Income Reconsidered 


By GEORGE K. BOWDEN 


“In dealing with this problem, and other tax avoidance 
possibilities to which sales of income may lend themselves, 
the courts should not create some formulation that will 


dispose of all sales of income for all purposes. 


A factual 


tax avoidance approach will prove more effective in appli- 
cation and more adaptable to the endless variations of 
circumstances that steadily arise.” 


HE reconsideration of a legal problem normally 

imports some shift in the sands of precedent 

that has altered settled notions and opened new 
horizons of thought. The recent Horst case,’ decided 
by the United States Supreme Court, has worked just 
this kind of change in federal taxation with regard to 
assignments of income. The impact of that decision 
on the seasoned tax profession resulted less from the 
Commissioner’s victory than from the way in which 
the case was disposed of. In an attempt to end the 
lifficulties of years of lower court decision in this field, 
he Supreme Court made a departure from standard 
formulations and applied an ideology new to assignment 
thinking. This infusion of a fresh viewpoint has left 
the status of old assignment conceptions in doubt and 
at the same time stirred the kettle of speculation from 
the bottom. A reconsideration of this law may serve 
many purposes. There is a need for a reorientation 
and adaptation of mind to the problem of assignments, 
not only in the light of recent developments but against 
the background of earlier thought. Some better un- 
derstanding of the nature of this law is in order. A 
critical analysis in general terms will more nearly 
accomplish this end than a detailed review of authori- 
ties,* and it is in this spirit that the following pages 
are written. 





Acknowledgment is made to Mr. Warner H. Hendrickson, asso- 
ciated with my office, for valuable assistance in the preparation of 
this article.—G. K. B. 

'Helvering v. Horst, 311 U. S. 
10), 40-2 ustc J 9787. ‘ 

*The authorities up to 1936 are compiled in Magill’s Taxable 
Income (Ronald Press, 1936) pp. 250-267; see also: Paul and 
Mertens, Law of Federal Income Taxation (Callaghan & Company, 
1934) at Chapter 15. 


112, 61 S. Ct. 144, 85 L. Ed. 99 


(1 
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George K. Bowden 
Attorney at Law 
Chicago 


At the outset there is a problem of definition. As- 
signments of income embrace a broad field of volun- 
tary transfers that should not be discussed without 
specification. It is a fact, too little emphasized, that 
almost all the litigation on this subject has involved 
gifts of income. Much of the writing and comment on 
“assignments of income” has therefore been concerned 
with the more limited question of gifts of income. To 
clarify our thinking, it may prove helpful to mark a 
boundary between assignments without a considera- 
tion, such as gifts of income, and assignments for a 
consideration, such as sales of income. This will 
isolate the gift income problem for the special atten- 
tion it deserves without distorting the broader picture. 
Inasmuch as this law originated and flourished in the 
gift income field, perhaps it is well to start with that 
phase of the assignment problem and work forward 
to the newer and less familiar aspects. 


Gifts of Income 


Gifts of income present the problem whether the 
gift of an income right, valid for legal purposes, shifts 
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the tax on that income from the donor to the donee. 
There has never been a provision of the Revenue Act 
dealing with this question. This is a fact which the 
courts have been unwilling to admit but cannot dis- 
prove. The search for statutory authority in the cases 
has been on the whole a wishful process with a heavy 
reliance on reasonable implications. In holding a 
donor of earnings taxable Mr. Justice Holmes sought 
to conjure from the statutory definition of gross in- 
come a legislative intention that salaries shall be tax- 
able to the earner.* As reasonable as that proposition 
may seem a priori, the wording of the gross income 
provisions makes no reference to the ultimate taxpayer 
but merely defines by enumeration the nature of in- 
come subject to tax. A closer statutory identification 
of the taxpayer may be found in Section 181 et seq. 
relating to partnerships. In these sections the tax 
is assessed against the partner in his individual capac- 
ity.” This argument was used by the Supreme Court 
in an early decision involving a gift of partnership 
earnings, the court saying that the statute dealt ex- 
plicitly with the liability of partners as such.° Even 
this interpretation is open to serious question in the 
light of the purpose of these provisions to ignore the 
partnership as a taxable entity and levy directly 
against the partners. The continual reference to the 
partner was used to distinguish the partnership rather 
than his possible assignees. 

There have been direct references in the Revenue 
Act to who shall pay the tax based on the facility of 
collection. The principle of collection at the source, 
adopted in the Revenue Acts of 1913 and 1916,’ was 
based on the supposed administrative advantages 
afforded. In applications those provisions proved bur- 
densome and in fact inconsistent with efficient admin- 
istration of the income tax. In 1918 a system of 
information at the source was substituted and the 
withholding provisions were retained only as to non- 
resident aliens and tax-free covenant bonds.* Con- 
gress has never enacted that income taxes shall be 
paid by the earner or by the owner of the income- 
producing property. In the absence of such a provi- 
sion, the administrative advantage alone would not 
warrant a judge-made rule to that effect. 


3 Lucas v. Earl, 281 U. S. 111, 
2 ustc {| 496. 

‘Holmes was referring to Section 213 of the Revenue Act of 1918 
which provided that gross income ‘‘includes gross profits and income 
derived from salaries, wages or compensation for personal service 
. . . . This provision is now part of Section 22(a) of the Internal 
Revenue Code. 

5 Section 181 of the Internal Revenue Code provides that: ‘‘In- 
dividuals carrying on business in partnership shall be liable for 
income tax in their individual capacity.”’ 

* Burnet v. Leininger, 285 U. S. 136, 52 S. Ct. 345, 76 L. Ed. 665 
(1932), 3 ustc § 909. In this case the court was dealing with Section 
218 of the Revenue Acts of 1918 and 1921 which contained language 
similar to that in Section 181 of the Internal Revenue Code, supra, 
note 5. 

7 Section II-E of the Revenue Act of 1913 and Section 9(b) of the 
Revenue Act of 1916. 

§ Section 221 of the Revenue Act of 1918. 


It is true 


50 S. Ct. 241, 74 L. Ed. 731 (1930), 
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that tax collectors would not have to trace through 
successive assignees and possibly complicated docu- 
ments to locate their man. It can be safely asserted, 
however, that such difficulties would be small and 
inadequate justification for a rule against shifting the 
tax by gift. 


Source of Gift Income Problem 


At this point it is relevant to inquire from what 
source the problem of gift income derives. Ii this 
problem does not involve the application and interpre- 
tation of a statutory provision, by what right does it 
command a place in the federal income tax? The 
answer to this question lies in the structure of the rate 
tables. It would be impossible to visualize a large 
body of precedent on this subject if Congress had 
contented itself with a flat-rate, normal tax on net 
income. Taxpayers could give away their income 
rights in bulk without materially affecting the federal 
revenues. It thus becomes apparent that the problem 
of gift income is a creature of the surtax. The surtax 
with its cumulative burden on large incomes has 
induced high bracket taxpayers to divide their income 
with another person. The communion of financial 
interest and the right of a husband and wife to file 
separate returns has made the family group admirably 
adapted for this purpose. Ina typical case, therefore, 
the record reveals a taxpayer with a large income giv- 
ing part of it, in anticipation of tax, to his spouse or 
some other member of the family. This effort to 
spread the income epitomizes the gift income problem. 


Surtax Avoidance 


It is important to understand gifts of income as a 
surtax avoidance problem because that is the only 
defensible basis for taxing the donor in these cases. 
To tax a man on income he gives away and never re- 
ceives is a serious proposition unless there is some 
strong policy involved. Considerations of surtax avoid- 
ance are the only justification that carry such weight. 
Although the courts from the first have not handled 
gifts of income on a surtax avoidance basis, the reason 
for this can be explained. Tax avoidance was legiti- 
mated early in the history of the income tax, and the 
courts were forced to take some other approach. The 
approach they used will be discussed shortly, but the 
fact remains that, whatever the approach, gifts of 
income remained a surtax avoidance problem. It is 
a matter of speculation to what degree the courts tem- 
pered their arguments to the character of the avoid- 
ance involved in particular cases, but this much can be 
said, most of the decisions in this field have been re- 
stricted to a special kind of gifts, namely, gifts of income 
within an intimate control group. To sharpen the 
facts to an even finer edge, the income in these cases 
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has been readily determinable in amount and payable 
within the taxable year of gift. This specialized 
growth of precedent, which might otherwise seem 
fortuitous, is a revealing commentary on the importance 
of tax avoidance considerations within the broad cloak 
of assignment conceptions. 


Position of Courts and BTA 


The position of the Board of Tax Appeals, the Cir- 
cuit Courts of Appeals and the Supreme Court 
throughout the gift income controversy has been one 
of the most absorbing chapters in federal tax history. 
Charged with the task of interpreting an imperfectly 
drafted income tax statute, the burden of protecting 
the federal revenues from tax-wise donors fell squarely 
on the shoulders of the judiciary. The function that 
the courts exercised in stemming that danger bordered 
on a legislative effort. What is most interesting, this 
liberal and sympathetic piece of statutory construction 
was consummated in an era of so-called conservatism. 
If the bench had laid the statute beside the problem 
and read only the printed words, as the popular con- 
ception of the old court would have us believe, Con- 
gressional action would have been necessary. On the 
contrary a generative effect, unexcelled as an example, 
was given to the meaning and purpose of the income 
tax. Whether the courts have treated this problem 
competently, however, is a question that must be re- 
served for later consideration. 


Test of Retained Control 


In lieu of handling gifts of income on a surtax 
avoidance basis, the early courts adopted a test of 
retained control. Earnings were held taxable to the 
earner because his performance of services was a con- 
trol over the flow of income. The retention of this 
control made a gift of the earnings ineffective to shift 
the tax to the assignee. Similarly in cases of income 
arising on property, such as interest, rents or divi- 
dends, the ownership of the productive property re- 
tained in the owner certain controls over the flow of 
the income that made any gift of the income non- 
Several inter- 
esting inquiries suggest themselves here, foremost 
being the question where the courts derived this con- 
cept of retained control. 


recognizable for income tax purposes. 


As previously emphasized 
the law governing gifts of income was judge-made and 
the courts undoubtedly drew their ideas from the well 
of familiar tax conceptions. 

It is submitted as a possible explanation that the 
suggestive factor in early gift income thinking was 
the trust analogy, whether or not the courts con- 
sciously chose to use it. Trusts as gifts of beneficial 
interests in income strongly resembled ordinary gifts 
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of income insofar as surtax avoidance was concerned.® 
In a broad sense both were gifts to spread income. 
Trusts had, of course, another long recognized func- 
tion that antedated any notion of surtax avoidance, 
but in the hands of tax-conscious settlors other motives 
predominated. Congress recognized this when it 
wrote the trust provisions into the Revenue Act of 
1924. To prevent a misuse of the trust device, the 
settlor was made to relinquish strings on income or 
principal.’® These trust provisions were properly the 
first application of a control test to meet the tax avoid- 
ance difficulties involved in gifts of income. By the 
nature of trusts, however, the test was one of retained 
control. Whatever controls a settlor held over the 
trust property or income were reserved by him in a 
formal instrument. The problem in the trust field 
was, therefore, to look for controls retained by the 
settlor, and this approach possibly influenced assign- 
ment thinking. 

Pursuing this trust analogy to its full implications, 
it was apparent in 1924 that Congress was willing to 
shift the tax to the donee-beneficiary only where the 
donor-settlor had divested himself of ownership or 
control over the income-producing property and the 
income itself. A real derivative argument from the 
statute now appears for the gift income cases. It 
would have vitiated the purpose of Congress in im- 
posing protective qualifications on gifts in trust if 
taxpayers could have accomplished the prohibited re- 
sult by eliminating the trustee. From the standpoint 
of surtax avoidance, an ordinary gift offered precisely 
the same advantage without the necessity of a trust 
estate. Gifts of income were therefore within the 
penumbra of surtax avoidance safeguards imposed by 
the trust provisions, and this may have served to 
bolster the trust analogy. 


Lucas v. Earl 

The law governing gifts of income was first shaped 
by the Supreme Court in the decision of Lucas v. Earl." 
The petitioner in that case entered into an agreement 
with his wife that any property held or subsequently 





®The report of the Senate Finance Committee relative to the 
trust provisions in the Revenue Act of 1924 stated in part: ‘‘The 
creation of a revocable trust constitutes nothing but the assignment 
of a right to receive future income... .’’ 68th Cong., ist Sess., S. 
Rept. 398. 

% Section 219(g) of the Revenue Act of 1924 provided: ‘‘Where the 
grantor of a trust has, at any time during the taxable year, either 
alone or in conjunction with any person not a beneficiary of the 
trust, the power to revest in himself title to any part of the corpus 
of the trust, then the income of such part of the trust for such tax- 
able year shall be included in computing the net income of the 
grantor.’’ Section 219(h) of the same Act provided: ‘‘Where any 
part of the income of a trust may, in the discretion of the grantor 
of the trust, either alone or in conjunction with any person not a 
beneficiary of the trust, be distributed to the grantor or be held or 
accumulated for future distribution to him, or where any part of the 
income of a trust is or may be applied to the payment of premiums 
upon policies of insurance on the life of the grantor . . . such part 
of the income of the trust shall be included in computing the net 
income of the grantor.’’ 

1 Supra, note 3. 


































































































































































































































































































































































































70 


acquired by either, by gift or by earnings, and the 
proceeds thereof, should be held by them as joint 


tenants. On his federal income tax returns for the 


years 1920 and 1921, the petitioner reported only one 
half of his salary and attorneys’ fees, relying on the 
contract. In holding the petitioner taxable on the 
full amount of the earnings, Mr. Justice Holmes said: 


ae 


however the matter might stand between husband and 

was the only party to the contracts by which the 
salary and fees could be earned, and it is somewhat hard to say 
that the last step in the performance of those contracts could 
be taken by anyone but himself alone.” ” 


wife he 


It is clear from this language that the court con- 
ceived of the necessity of performance as a control 
retained by the petitioner over the income. This was 
a clear trace of the trust approach. The principle of 
retained control suggested by the court, however, was 
a substantial variation from the retained control used 


in trusts. The settlor of a revocable trust retained 


something that had been purposely carved out of the 
gift. He had the ability. to make the gift complete 
when the trust was created, and it was fair to say 
that he had retained control over the income. The 
petitioner in the Earl case, however, did everything 
within his power at the moment to make the gift com- 
plete. The court’s analysis in the Eazl case was placed 
on grounds of control in fact vested in the petitioner. 
The petitioner had it within his power to back down 
if he wanted to. He was not obliged to perform the 
services, a control reserved to him by law of which he 
could take advantage.’ The element of a reservation 
of control by the donor himself, so characteristic of 
trusts, was missing. The only carry-over from the 
trust field was the psychology of looking to see what 
controls existed in the husband after the assignment. 
In keeping with the approach of Lucas v. Earl, the 
principle of retained control was applied to gifts of 
income arising on property. The courts consistently 
required the donor to give the property as well as the 
income arising thereon to his donee before recognizing 
a shift in taxability. The Board expressed the rule 
in these terms: 
“Where the thing assigned is a property right productive of 
income and the assignment effectively divests the assignor of 
all control over the property so that he cannot defeat subse- 
quent payment of the income to the assignee, the income 
thereafter arising from such property is income to the assignee 
by virtue of his ownership.” “ 
Here again the principle of retained control was ap- 
plied in the sense of a power to renege. As owner 
of the income-producing property, the donor could 
prevent the donee from enjoying the income. The 
donee’s rights were merely derivative and not vested. 
There was even a basis for argument that the donor 


2 Supra, note 3, p. 114. 


Learned Hand referred to the necessity of performance as a 


negative control. See: Lowery v. Helvering, 70 F. (2d) 713 (CCA-2, 
1934) at p. 715. 


™ Louis Boehm, 35 BTA 1106 (1937) at p. 1109. 
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retained control in the trust sense. He had not done 
everything within his power to complete the gift. [i 
Congress required the settlor of a trust to relinquish 
ownership of the income-producing property, a mere 
donor should not be allowed to shift the tax on any 
lesser showing. 


Although the concept of retained control proved 
reasonably workable in the gift income field, it revealed 
serious shortcomings. The idea of retaining control 
was peculiar to the trust cases and not fully adapted 
to the ordinary gift problem. In applying that theory 
to the salary cases, for example, it was difficult to find 
any retention of control although control in fact ex- 
isted. This small misfit in ideology, however, was 
not as damaging as the limitations imposed by the 
psychology of retained control. Retained control was 
concerned only with looking back to see what the 
donor had left after the gift was made. In given situ- 
ations this restricted viewpoint could be used to defend 
the practice which it was designed to prevent. Thus 
where a donor assigned his right to income from past 
services, it could be argued that he retained no control 
over the flow of income, the necessity of performance 
being absent. 


This contention was sustained in //all 
v. Burnet. 


Where a donor assigned negotiable bond 
coupons, conferring an independent right on the donee 


to collect the interest, it could be argued that he had 


retained no control. This contention was sustained 


in the Rosenwald decision.'* By denying certiorari in 
both of these cases the Supreme Court lent its implied 
acquiescence. Although a denial of certiorari has 
been said to express no opinion pro or con by that 
tribunal, its practical effect belies the statement. The 
law governing gifts of income under the retained con- 
trol test, therefore, had an effectiveness more apparent 
than real. 


Helvering v. Horst 


It was at this point that the litigation in the Horst 
case * became significant. In 1934 and 1935 the peti- 
tioner detached certain negotiable coupons from his 
foreign state, municipal and industrial bonds and gave 
them to his son shortly before the maturity date. The 
son collected the interest and reported it on his income 
tax return in both years. The Commissioner took the 
position that the petitioner as donor, was properly 
taxable on the coupons. 


The Board sustained the 
Commissioner.!® 


The Second Circuit Court of Appeals 
reversed the Board * relying on the earlier Rosenwald 
case which was practically identical on its facts. The 
Supreme Court granted certiorari. 


This granting of 





54 F. (2d) 443 (App. D. C., 1931) cert. den. 285 U. S. 552. 
16 Rosenwald v. Commissioner, 33 F. (2d) 423 (CCA-7, 1929) cert. 
den. 280 U. S. 599, 1 ustc § 414. 
17 Supra. note 1. 
18 39 BTA 757 (1939). 
19107 F, (2d) 906 (1939). 











Febru: 





cert iC yT 


part O 
away 
and e@ 
Magil 
ot a bi 
ment 
the S 
same 
taxab 


old Fi 


Conc 
Th 
Mr. |] 


ment 
cour 
a Sa’ 
was 

wort 
“Alt 


has 

he | 
inter 
a us 
proc 
expe 
enjo 
cha: 
ther 
the 

or ¢ 
the 

of t 















February, 1942 


certiorari, again a supposedly unmeaningful act on the 
part of that tribunal, was most significant. A trend 
away from the retained control test was in the air 
and even so staunch a proponent of that theory as 
Magill had compromised, advocating that the donor 
of a bond coupon bear the tax up to the date of assign- 
ment as a fair solution. ?° In a six to three decision 
the Supreme Court held the donor taxable. On the 
same day a companion case was handed down holding 
taxable the donor of income from past services,” the 
old Hall v. Burnet problem. 


Concept of Taxable Enjoyment 


The majority opinion in the Horst case, written by 
Mr. Justice Stone, opened on a theme of taxable enjoy- 
ment, an approach new in gift income thinking. The 
court held that Horst used his bond coupon to procure 
a satisfaction, a gift to his son, and this satisfaction 
was equivalent to an enjoyment of the income. The 
words of Mr. Justice Stone clearly convey this thought: 


“Although the donor here, by the transfer of the coupons, 
has precluded any possibility of his collecting them himself 
he has nevertheless, by his act, procured payment of the 
interest, as a valuable gift to a member of his family. Such 
a use of his economic gain, the right to receive income, to 
procure a satisfaction which can be obtained only by the 
expenditure of money or property, would seem to be an 
enjoyment of the income whether the satisfaction is the pur- 
chase of goods at the corner grocery, the payment of his debt 
there, or such non-material satisfactions as may result from 
the payment of a campaign or community chest contribution, 
or a gift to his favorite son. Even though he never receives 
the money he derives money’s worth from the disposition 
of the coupons which he has used as money or money’s worth 


a 22 

The derivation of this enjoyment concept, like the 
control test, can again be traced to the trust field. In 
the Revenue Act of 1924 ** and later acts, it was pro- 
vided that a settlor was taxable on the income of a 
trust used to pay premiums upon insurance on his life. 
This provision was sustained by the Supreme Court in 
Burnet v. Wells ** as applied to an irrevocable trust, 
the majority being of the opinion that the trust income 
was used for the settlor’s benefit and was fairly tax- 
able to him. The principle has been extended to cases 
where the income of an irrevocable trust is used to 
discharge an obligation of the settlor, such as the duty 
to support his family or to make alimony payments.” 
The line of demarcation appears to be whether the 
trust is created to make a bona fide gift of the income 
or to make a use of the income for the settlor’s benefit, 
the latter being a taxable enjoyment. 


°° Magill, op. cit., note 2, p. 265. 

21 Helvering v. Eubank, 311 U. S. 122, 61 S. Ct. 149, 85 L. Ed. 104 
(1940), 40-2 ustc § 9082. This case involved assignments of rights to 
renewal commissions to a corporate trustee. 

22 Supra, note 1, p. 117. 

23 Supra, note 10. 

24 289 U. S. 670, 53 S. Ct. 761, 77 L. Ed. 1439 (1933). 

2 See: Paul, Studies in Federal Taxation, Third Series, (Harvard 
Univ. Press, 1940) pp. 229 et seq. 
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Prior to the Horst decision, however, the concept of 
taxable enjoyment was only applied where there had 
been a discharge of some material obligation of the 
taxpayer. In the trust cases it was the discharge of an 
obligation to support, or to pay premiums or alimony. 
In the cancellation of indebtedness cases it was the 
discharge of taxpayer’s obligation to pay his creditor.” 
The Horst case extends the taxable enjoyment theory 
to such non-material satisfactions as a gift. If the 
court intends this enjoyment by gift as a bona fide 
extension of established tax principles, then the entire 
irrevocable trust field is affected. The probability is 
that the court has created a new kind of enjoyment 
in the gift income situation which is no more than a 
judicial enactment that the donor is taxable. This 
improvised enjoyment can be rationalized on the ground 
that the petitioner in the Horst case could have col- 
lected the coupons. That he assigned them to his son 
was his choice as owner of the bonds. Likewise in 
the Eubank case, although there was no income- 
producing property retained, the taxpayer had the 
original option of collecting or assigning the income. 
The enjoyment by gift, referred to by the court, may 
therefore be said to apply only to situations where 
the taxpayer could have collected the income but 
diverted its use to another. 


Exercise of Control 


As the opinion in the Horst case progresses, there 
is a noticeable shift of emphasis to the control exer- 
cised by the donor in disposing of the income right. 
This exercise of ownership is referred to as a taxable 
enjoyment. The payment to the assignee, so heavily 
stressed in the preceding paragraph, is now treated as 
resulting from the seemingly more important exercise 
of this power of disposition. In the words of the court: 


“The power to dispose of income is the equivalent of owner- 
ship of it. The exercise of that power to procure the payment 
of income to another is the enjoyment and hence the real- 
ization of the income by him who exercises it. We have had 
no difficulty in applying that proposition where the assignment 
preceded the rendition of the services, Lucas v. Earl, 281 U. S. 
111, 74 L. ed. 731, 50 S. Ct. 241, and Burnet v. Leininger, 285 
U. S. 136, 76 L. ed. 665, 52 S. Ct. 345, supra, for it was recog- 
nized in the Leininger case that in such a case the rendition 
of the service by the assignor was the means by which the 
income was controlled by the donor and of making his assign- 
ment effective. But it is the assignment by which the dis- 
position of income is controlled when the service precedes 
the assignment and in both cases it is the exercise of thé 
power of disposition of the interest or compensation with the 
resulting payment to the donee which is the enjoyment by 
the donor of income derived from them.” ” 


This part of the opinion, although confusing the 
court’s position, does achieve a remodeling of the con- 
trol test in gifts of income. As previously discussed 





2@See: Norris Darrell, ‘‘Discharge of Indebtedness and the Fed- 
eral Income Tax,’’ 53 Harvard Law Review 977. 


27 Supra, note 1, p. 118. 
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the tendency in this field has been to think in terms 
of retained control on a trust analogy. It was this 
conception of control that raised difficulties in the past 
service and bond coupon cases. The courts looked 
at the gift after its completion and determined what 
controls existed in the donor. The present analysis, 
as put forward by Mr. Justice Stone, goes beyond this 
retrospective approach in the application of the con- 
trol test. Looking at the donor’s rights before the 
gift, it is obvious that one of the controls he holds on 
income, as owner of the property, is the power to dis- 
pose of it. In assigning the income, therefore, he 
exercises that control over the income. ‘This fresh 
analysis frees the gift cases from a long adherence to 
the trust principle of retained control, but what it 
substitutes is a doubtful argument. When the settlor 
of an irrevocable trust creates beneficial interests in 
income, he exercises a power of disposition over the 
income and yet the making of such a gift has never 
been considered a taxable act. It is a thin distinction 
to say that in the //forst case there was a physical 
severance of the income from the property because if 
the disposal is determinative, the manner of disposal 
should not matter. This seems borne out by the 
Eubank case where there was no severance and yet 
the same rule was applied. 

This remodeled control test according to the court 
is an independent ground for taxing the donor. The 
act of assignment, as an exercise of ownership over 
the income, is sufficient per se to justify the tax. It is 
important to note that the emphasis is on the exercise 
of the donor’s power of disposition as an assertion of 
dominion over the income. The mere existence of a 
power to dispose would not warrant this result. Mr. 
Justice Stone does say that a power to dispose of 
income is equivalent to ownership of it, but this state- 
ment must be qualified. The rule has always been 
clear in gifts of income that a transfer of the income- 
producing property shifts the tax on the income accruing 
therefrom. Ifthe mere existence of a power to dispose 
of income were a sufficient control to make the donor 
taxable, this rule would be vitiated. The donor of 
income-producing property would pay the tax on the 
accrued income and this result was certainly not in- 
tended by the court. 

Although it is difficult to disagree with the imme- 
diate result in the Horst case, as a statement of the 
law governing gifts of income the- decision leaves 
much to be desired. In addition to the test of retained 
control, which the court does not seem to abandon,”* 
the opinion raises two new theories. The donor of 
income may be held to have exercised control over 


the income, or he may be said to have used the income 


78 A careful reading of the Horst opinion reveals an unwillingness 


on the part of the court to reject the retained control test as no 
longer applicable in this field. 
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to procure a taxable enjoyment. In two recent trust 
cases *® the Horst case was cited as authority, the 
Second Circuit Court of Appeals using a control 
analysis and the Third Circuit Court of Appeals using 
an enjoyment theory. While the creation of two more 
grounds of taxability in the gift income field is not 
objectionable per se, it does make this law top-heavy 
with complex formulation. Furthermore, there is no 
assurance that these additional theories will work in 
practical application or that they are even consonant 
with each other. 

The exercise of control test raises a serious problem 
of when gift income is realized. Under the old re- 
tained control approach the donor was taxable on the 
donee’s receipt because he retained control up to the 
moment of payment. But using the exercise of con- 
trol test suggested by the Supreme Court it would 
seem that the donor is taxable in the year of gift be- 
cause by the act of assignment he asserts the control 
over the income and, so to speak, puts his hands on it. 
In the words of Mr. Justice Stone, the exercise of the 
power to procure payment to another is the realiza- 
tion of the income.*® This position is strengthened 
in the bond coupon and past service cases where by 
the act of assignment the donor divests himself of all 
control and the realization of income must fall, if at 
all, in the year he asserts the control. 


F THE exercise of control test is authority for tax- 
ing the donor in the year of gift, it is open to serious 
question. Taxing the donor in the year of gift would 
make for prematurity of realization in cases where the 
income was payable in the year succeeding the gift. The 
donor would pay tax on the income sooner than if he 
had waited to collect it himself. In gifts of large 
blocks of future income, the tax would be advanced 
by many years. Such a rule would also fix the tax 
without the possibility of subsequent adjustments. 
The donor would pay a tax on the value of the income 
right at the date of gift, and being no longer the owner 
of the right, subsequent events affecting its value 
could not be reflected on his return. 
The measure of tax liability would be disturbed b 
a realization of income in the year of gift. A gift of 
five or ten years of bond coupons would make th« 
donor assessable on their full value at the date of gift 
an excessive tax. If the value of the income right 
were uncertain, it would be reported at its market 
value. If this proved lower than actual value, how 
could the increment be taxed? There is no basis in 
the donor’s hands that the donee can take and the 


2? Commissioner v. Buck, 120 F. (2d) 775 (CCA-2, 1941), 41-2 ust: 
§ 9520; Whiteley v. Commissioner, 120 F. (2d) 782 (CCA-3, 1941). 
41-2 ustc 7 9489. 

%® This seems inconsistent with the Eubank case where the gifts 
were made in 1924 and 1928 and the donor was held taxable on the 
donee’s receipt in 1933. Also compare: Annie A. Colby, 45 BTA —, 
No. 88 (1941) decided after this article was written. 
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statute does not provide for fair market value as a 
basis for determining gain. It is further arguable 
that the gift exemption includes an income right. On 
the other hand, if the valuation proved excessive, the 
donor would be empty handed. 


The enjoyment approach used by the court raises 
the same problem of when gift income is realized. It 
would seem that the satisfaction procured by the donor 
is in making the gift because all he has to give is a 
right to income. If this is so, the preceding problems 
of prematurity and measure of tax are present. How- 
ever, it may be argued that the donor’s satisfaction on 
the enjoyment test is dependent on payment to the 
donee, and the income is realized in the year of the 
donee’s receipt. But this makes for an essential in- 
consistency between the exercise of control and en- 
joyment formulas. If the latter means that gift income 
is realized on the donee’s receipt, then applying both 
tests together gift income is realized twice, once when 
the donor asserts ownership over the income and once 
on the donee’s receipt. Although both tests are a 
departure from strict cash receipts accounting, the 
fundamental rule that income is realized only once 
and at a given time cannot be ignored. 


Gift as Taxable Act or Use 


Beyond these problems of income realization, the 
difficulty of the Horst decision lies in its concept of a 
gift as a taxable act or use. This is strained and far 
drawn as a matter of tax precedent. Even in the trust 
field where there is statutory authority for the control 
and enjoyment formulas, the court has shown far more 
caution. The scope of taxable enjoyment has not 
been applied to a mere gift and the settlor’s creation 
of beneficial interests in income has never been con- 
strued as a taxable exercise of his power to dispose. 
However, in the gift income field the court has been 
willing to make these extensions without statutory 
authority. Regardless of the arguments pro and con, 
it is difficult to believe that the court would have 
pushed the concepts of control and enjoyment this far 
in the absence of tax avoidance considerations. If 
this problem were stripped of any revenue interest in 
taxing the donor, no one would be convinced that a 
gift of income is a taxable act or use, least of all the 
layman on whose judgment the court so heavily relies. 
What the court has done is to stretch the control and 
enjoyment concepts to include the gift income situa- 
tion as a means of controlling a tax avoidance. In 
doing this, the court has raised problems of applica- 
tion and, worst of all, completely ignored the real 
issues in the gift income field. 


An approach of taxable act or use applied to gift 
income is unresponsive to the problem with which it 
deals. The primary consideration in this field is sur- 
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tax avoidance. The reason for taxing the donor is 
that he makes the gift as an anticipatory device to 
effect a tax saving. It does not follow that every 
donor of income does this. The Horst doctrine, never- 
theless, transposes all gifts of income into a taxable 
act or use, thereby imposing a blanket rule of taxability 
in every case regardless of the anticipatory nature of 
the gift. This is something like weeding a garden 
with a plow. Applying this blanket rule the Supreme 
Court could see no difference between the Horst and 
the Eubank cases. In the court’s mind, the cases were 
just alike. Viewed from the standpoint of surtax 
avoidance, however, the two cases were different, 
whether or not the difference was substantial enough 
to warrant another result. In the Horst case the 
coupons were clipped shortly before maturity and the 
tax saving was coldly calculable. The Eubank case, 
however, involved rights to renewal commissions of 
undetermined value assigned in 1924 and 1928. The 
income in question was received in 1933, five to nine 
years later. The tax anticipation was at most remote 
and uncertain. This is not to infer that mere un- 
certainty in the amount of tax saving should make a 
difference. It is rather to suggest that cases may 
arise where a bona fide gift motive may prevail and 
where no reasonable man could plan a tax saving. 
Suppose a father gives his son an income right of 
doubtful value and tells him to keep what he can 
realize, if anything. The son spends time and money 
in collection efforts and over a period of years re- 
ceives partial payment in a compromise with the debtor. 
Under a doctrine of taxable act or use, the father 
would be taxable and yet such a result offends com- 
mon sense. The fact is that taxing the donor makes 
sense only where he is trying to unshoulder a tax 
burden by anticipation. Where the tax saving is a 
negative factor and a bona fide gift motive prevails, 
the idea of reaching back years later and taxing a man 


on income he never receives becomes a meaningless 
formula. 


Long-Range Application 


These problems have been raised to suggest that 
the principles of the Horst case are unsuitable for long- 
range application in the gift income field. The difficulty 
may be attributed to the failure of the courts to face 
this problem squarely. In the early years this was 
explainable because the rule legitimating tax avoid- 
ance had comparative vigor. When this problem was 
reconsidered in the Horst case, however, one might 
have expected the Supreme Court to clear the way for 
a real tax avoidance approach. The court did this in 
Gregory v. Helvering ** where a tax-free reorganization 


31 293 U.S. 465, 55 S. Ct. 266, 79 L. Ed. 596 (1935). 
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was invalidated on grounds of tax avoidance. But 
instead the court announced a complex doctrine that 
raises difficulties in practical application and ignores 
the real reason for the gift income problem. Perhaps 
the only solution now is to refer the matter back to 
Congress where in a few clauses this law could be 
placed on a tax avoidance basis where it properly belongs. 

One principle has apparently weathered the gift 
income controversy. The courts seem agreed that a 
gift of the property on which the income arises will 
shift the tax to the donee.*?. Although the tax saving 
may be substantial, here the donor pays a price for 
his advantage. As long as the courts continue to 
apply this rule, litigation can be expected to gravitate 
along the line of demarcation between property and 
income. In the case of dividends on stock or interest 
on bonds, this distinction seems clear but problems 
may arise in dealing with rights that derive their sole 
value from the income produced. Are such rights 
anything more than income rights? What is the dif- 
ference, for example, between an interest in a judg- 
ment, the proceeds of which are taxable income, and 
a right to compensation for services rendered? To 
avoid confusing the measure of value with the character 
of the right, it may prove helpful to conceive of prop- 
erty as a productive factor and income as the thing 
produced. Using this test the analysis is to determine 
whether the thing assigned is the producer or the 
produced. Another approach is to conceive of prop- 
erty as a bundle of rights of which the right to income 
is a parcel. The problem here is to find out whether 
anything more than a mere right to income was as- 
signed.** If the donor assigns a right to income, plus 
other rights, such as a beneficial interest in trust in- 
come, he assigns property. The difficult question is 
how many rights are necessary to spell propertv. The 
possibility that anything less than the whole bundle 
may suffice has injected uncertainty into even the 
clearest cases. Donors can be expected to segment 
such well conceived property rights as stocks and 
bonds in an effort to pay less than the full price for 
their tax advantage.** In the interest of simplicity 
alone the courts may refuse to recognize any sub- 


division and may require the donor to give all that he 
has without reservation. 


Sales of Income 


Looking ahead into the newer phase of income as- 
signments, sales of income, it is important to inquire 
how far the formulations of the Horst case can be 
applied. Much confusion promises to result from any 


2 Blair v. Commissioner, 300 U. S. 5, 57 S. Ct. 330, 81 L. Ed. 465 


(1937), 37-1 ustc J 9083. Cf. Harrison v. Schaffner, 312 U. S. 579, 85 
L. Ed. 694 (1941), 41-1 ustc J 9355. 


%See: Elliott B. Smoak, 43 BTA 907 (1941). 
* See: Herbert R. Graf, 45 BTA —, No. 69 (1941). 








attempt to apply the Horst principles as controlling 
in the sale field. First of all, sales of income fall 
within a recognized domain of taxability and it is 
superfluous to enter upon a discussion of taxable act 
or use. The problem is whether sales of income will 
be treated like other sales under the Revenue Code. 
Furthermore, sales of income involve a feature not 
present in the gift field, the purchase price. This pur- 
chase price is taxable income and is commensurate 
with the value of the right transferred. Therefore the 
vendor of income does not seek to shift the tax to the 
vendee and the peculiar problem of the gift cases is 
missing. For these reasons it seems clear that sales 
of income must be handled independently of the giit 
field and the Horst principles. 

In deciding whether sales of income will be accorded 
the same tax effect as other sales, the courts will 
undoubtedly be guided by revenue considerations. 
Attempts are being currently made to bring sales of 
income within the capital gain provisions of Section 
117.8° The purpose here is to create short-term capital 
gains to offset short-term capital losses and thus cir- 
cumvent the limitation on short-term capital losses. 
In certain cases a long-term rate advantage might also 
be claimed. It is not unlikely that sales of income 
will be used under the installment sales provisions in 
an effort to postpone the year of tax. Both the capital 
gain and installment sale problems involve the con- 
struction of the term “property” as used in the statute. 
No one will deny that income is property but the 
courts for revenue reasons may hold that it is not the 
kind of property contemplated by those provisions. 
Such a holding will import the previously discussed 
distinction between property and income into this field 
and insofar as this is done, the gift income cases will 
have a bearing on the sales problem. 


Conclusion 


Although the courts may dispose of the capital gain 
and installment sale difficulties on grounds of statu- 
tory construction, the ordinary sale of income still 
presents real difficulties. A sale of income can be 
used to advance the year of tax and to create gains to 
use up long-term capital and non-capital losses. Thus 
a taxpayer may sell large income rights to his wife or 
to a controlled corporation with the motive of advanc- 
ing the tax into a year of heavy losses. In dealing 
with this problem, and other tax avoidance possibilities 
to which sales of income may lend themselves, the 
courts should not create some formulation that will 
dispose of all sales of income for all purposes. A 
factual tax avoidance approach will prove more effec- 
tive in application and more adaptable to the endless 
variations of circumstance that steadily arise. 





3% Herman M. Rhodes, 43 BTA 780 (1941). 
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BAD DEBT RECOVERIES 


By RALPH A. HART* 


is charged off in a loss year so that there is no tax 

benefit from the charge-off, and then a payment 
on that bad account is received in a subsequent year, 
should the amount recovered be taxable? ? 

The question has been a vexing one. The Bureau 
of Internal Revenue has reversed its position on the 
subject several times, and now recent decisions of the 
Board of Tax Appeals disagree with the latest view- 
point of the Bureau. The issue is again open and quite 
pertinent. To understand just what the controversy 
is all about it would seem worthwhile to trace the 
various views. 


| AN account is ascertained to be worthless and 


Rulings by the Bureau 


Prior to 1937 the Bureau had held that any amount 
subsequently recovered on a bad debt previously 
charged off and allowed as a deduction from gross in- 
come on the income tax return must be included in 
gross income for the taxable year in which received, 
regardless of whether the prior allowance of a deduc- 
tion resulted in a tax benefit. In early cases the Board 
of Tax Appeals seemed to go along with this view. 
No doubt many taxpayers were critical and had 
theories of their own, but the doctrine appeared 
established. 

The complications began with General Counsel’s 
Memorandum 18525,? issued in June, 1937, and apply- 
ing to banks. The ruling was primarily concerned 
with clarifying Treasury Decision 4633 in regard to 
deductions by banks for debts ascertained to be worth- 
less in whole or in part and ordered charged off by 
examiners ; but the last paragraph read: 

* Member of the Cleveland, Ohio, bar. 

1The problem, of course, does not arise for a taxpayer who has 
been on a reserve basis—one who each year deducts a reasonable 
addition to a reserve for bad debts. In such case, any recovery of a 


bad debt is simply added to the reserve. 
*CB 1937-1, 80. 


“The deductions for bad debts contemplated by the clause 
‘allowed as a deduction for income tax purposes’ refer to 
deductions for bad debts which accomplished a reduction in 
tax liability and do not refer to deductions for bad debts in 
cases in which the taxpayer, on account of other allowable 
deductions, had no net income irrespective of the deduction 
for bad debts.” 


In March, 1938, /T 3172 * was issued to supplement 
GCM 18525. It prescribed a percentage formula to be 
used to determine whether any particular bad debt 
recovery was taxable. 


As soon as GCM 18525 was issued, however, there 
arose a clamor insisting that its theory applied to all 
taxpayers and not merely to banks. The idea that 
recovery of a charged-off bad debt was not taxable 
income if the charge-off had not resulted in a tax benefit 
was wholeheartedly accepted, but it was argued that 
there was no justification for giving banks a preference. 

Eventually in March, 1939, in answer to an inquiry 
whether GCM 18525 could be held to apply to taxpay- 
ers generally, GCM 20854* was issued. And it was 
liberal indeed. It held that the theory did apply to 
taxpayers generally and not merely to. banks. 
IT 3256 * issued in accordance with the recommenda- 
tion of GCM 20854, modified IT 3172 and its per- 
centage formula and substituted a unit rule. Under 
that new rule, bad debts charged off constitute a 
charge-off of a capital item; and there shall be a full 
return of capital either by repayment by the debtor 
or by a deduction from taxable income on a tax return, 
before there is income. An account receivable on the 
books of a company is an asset. True, when assets 
are classified it is a current asset. But when all items 
are classified between capital items and income or ex- 
pense items, obviously it is a capital item. When an 


3CB 1938-1, 150. 
CB 1939-1 (Part 1), 102. 
5CB 1939-1 (Part 1), 172. 
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account receivable is determined to be worthless and 
is charged off, there is, according to this view, a loss 
of capital. That loss is offset when the charge-off is 
deducted from gross income on the tax return and 
the amount of tax payable is reduced proportionately. 

If, for example, a company with a net profit of $5000 
before deduction of bad debts charges off and deducts 
bad debts in the amount of $2000, that deduction brings 
the net taxable income down to $3000 and reduces the 
amount of tax payable. In case a payment is made in 
a subsequent year on one of the charged-off accounts, 
the amount received is taxable income in the year 
received.® Moreover, if the deduction in a previous 
year resulted in a tax benefit, the taxpayer is estopped 
from denying the correctness of its earlier deduction.’ 

If a company with a net loss of $5000 before deduc- 
tion of bad debts charges off and deducts bad debts 
in the amount of $2000, that deduction merely in- 
creases the loss. It results in no tax benefit. If ina 
later year payment is made on one of the charged-off 
accounts, receipt of that payment is nothing more 
than a return of capital. According to the view in 
GCM 20854 it cannot be income. 

If a company with a net profit of $1000 before de- 
duction of bad debts charges off and deducts bad debts 
in the amount of $2000, only the first $1000 of that 
$2000 deduction will effect a tax benefit. The second 
$1000 merely increases a net loss, but it does not affect 
the amount of taxes payable. If, in a subsequent year, 
payment of $1500 is made on the bad debts charged 
off, then the first $1000 would be a return of capital 
and $500 would be income taxable in the year of re- 
ceipt. The first $1000 of the deduction in the earlier 
year plus the first $1000 of payment in the subsequent 
year would constitute a full return of capital; any- 
thing above that would be taxable income. 

The Board of Tax Appeals went right along with 
this new view. In National Bank of Commerce of 
Seattle v. Commissioner ® the doctrine was approved, 
and the Bureau of Internal Revenue acquiesced in the 
decision.® Now that both the Bureau and the Board 
agreed, naturally tax men were pleased. They had 
been arguing for this theory, and there were many 
interesting possibilities for taxpayers in connection 
with other loss-year deductions. 


GCM 22163 


Then came the bombshell. In July, 1940, the issu- 
ance of GCM 22163 indicated that the Bureau of 
Internal Revenue had changed its mind, fully and 


® See Regulations 103, Sec. 19.23(k)-1(b) and prior regulations. Also 
Putnam National Bank v. Commissioner, 50 Fed. (2d) 158, 2 ustc 
{| 747; Commissioner v. Liberty Bank and Trust Co., 59 Fed. (2d) 
320, 3 ustc J 932; Hartford Hat and Cap Co. v. Commissioner, 7 BTA 
714; Askin & Marine Co. v. Commissioner, 26 BTA 409, 3 ustc 7 1155. 

7 Lake View Trust and Savings Bank v. Commissioner, 27 BTA 209. 

840 BTA 72. 

® Acquiescence in CB 1939-2, 26. 
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completely. The new ruling modified GCM 18525 
and revoked GCM 20854 ; it recommended that the vari- 
ous pertinent Income Tax Rulings be revoked, and it 
recommended that the acquiescence in the National 
Bank of Commerce of Seattle case be withdrawn. Ac- 
cordingly, /T 33911! was issued revoking JT 3172 
and JT 3256. 

GCM 22163 pointed out that before the issuance of 
GCM 18525 the Bureau had consistently held that any 
amount subsequently recovered on account of a debt 
previously charged off and allowed as a deduction for 
income tax purposes must be included in gross income 
for the taxable year in which received, regardless of 
whether the prior allowance of the deduction resulted 
in a benefit to the taxpayer. In Lake View Trust and 
Savings Bank v. Commissioner,’* decided prior to 
GCM 18525, the Board of Tax Appeals had sustained 
the earlier Bureau practice. 

And, the Bureau now claimed, the early view was 
the correct one. The 1931 United States Supreme 
Court decision in Burnet v. Sanford and Brooks * was 
cited as holding that items of expense incurred in 
carrying on a trade or business do not represent capital 
investment, the cost of which must first be restored 
before there is a gain taxable as income. Bad debts, 
the Bureau said, are under well-established accounting 
practices recognized as operating expenses of a busi- 
ness deductible as such in arriving at the net operating 
gain or loss for the period involved. Consequently 
the charge-off of bad debts is not an investment of 
capital which must first be returned in full before 
taxable income is derived, but is merely a normal 
operating expense—even though separately treated 
on the income tax return. Since income taxation is 
based on annual returns, covering a definite taxable 
period, all amounts recovered upon debts charged off 
and allowed as a deduction in a prior taxable period 
should be treated as taxable income in the subsequent 
taxable period. The amount of operating expenses 
allowed in one year should not affect the amount of 
taxable income in a later year; whether there was any 
tax benefit in the prior year is immaterial.* 

After basing its argument on operating expenses in 
annual periods the Bureau went a step further: even 
though the bad debt did not arise in connection with 
the carrying on of a trade or business and could in 
no sense be considered an operating expense, the re- 
covery of such a debt where it has been deducted in a 
prior year constitutes taxable income irrespective of 
whether the prior allowance of the deduction resulted 
in a tax benefit. 





1 IRB 1940-28, 4. 

NIRB 1940-28. 

12 Supra, note 7. 

13 282 U. S. 359, 2 ustc §] 636. 


144In December, 1940, IT 3438 (CB 1940-52) limited the retroactive 
effect of GCM 22163. 
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Board of Tax Appeals Position 


Whether the Board of Tax Appeals would go along 
with the Bureau was now the question. The Board 
had been unequivocal in its view that prior tax benefit 
was the criterion; would the members persist in that 
stand or would they follow the Bureau’s lead? The 
answer came late in 1941. 

In October, 1941, in Clearfield State Bank v. Com- 
missioner * it was held that a bad debt recovery is 
non-taxable to the extent that the prior deduction did 
not result in a tax benefit. In November, 1941, in 
State-Planters’ Bank and Trust Company v. Commis- 
sioner *® it was held that when facts show that the 
taxpayer received no tax benefit from bad debt deduc- 
tions taken in previous years, amounts recovered on 
the debts previously charged off are not properly in- 
cluded in income. The opinion emphasized that 
“amounts so recovered must be included in income 
during the year of recovery only to the extent that the 
taxpayer received a tax benefit from the prior 
deduction.” 

Both these decisions involved banks, but from the 
general and clear-cut nature of the principle repeatedly 
enunciated it is definite that it is equally applicable to 
all other types of business. Clearly the new revised 
view held by the Bureau is not acceptable to the Board. 


Summary 


Before examining the possible outcomes of the con- 
trary views of the Bureau of Internal Revenue and 
the Board of Tax Appeals, let us recapitulate briefly: 

A. Before 1937 the Bureau held that all recoveries 
of bad debts previously charged off and allowed as a 
deduction from gross income in the tax return consti- 
tuted taxable income. In early years the Board of 
Tax Appeals seemed to agree with that doctrine. 

B. Then the Bureau ruled in regard to banks that 
recoveries constituted taxable income only to the ex- 
tent that the deduction in the prior year resulted in a 
tax benefit. 


C. This ruling was later extended to all taxpayers. 

D. The Board of Tax Appeals supported the theory. 

E. The Bureau then revoked its prior ruling and 
went back to the idea that all bad debt recoveries 
were taxable. 

F. The Board refused to follow. It insisted that 
bad debt recoveries were taxable only to the extent 
that the taxpayer received a tax benefit from the prior 
deduction. 


Today the problem is how the controversy will be 
resolved. Among the alternatives are: 

1. A case may reach the United States Supreme 
Court in which the issues are clear-cut enough to test 


15 Memo Decision. Docket No. 106454, 
4645 BTA 101, 
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the tenableness of the Bureau’s theory. Although the 
Bureau is not obliged to consider a Board of Tax 
Appeals decision or a Circuit Court decision as bind- 
ing precedent, it is obliged to follow principles laid 
down in a Supreme Court decision, and a definite 
ruling by the highest court will settle the issue. But 
there is nothing to indicate that any bad debt recovery 
case will be heard by the Supreme Court in the near 
future. 

A very recent federal district court case ™ held that, 
regardless of which way the Bureau’s rulings have 
been, bad debt recoveries are taxable income—even 
though losses were sustained in the years of charge- 
off and no tax benefit resulted from the bad debt de- 
duction. Burnet v. Sanford and Brooks *® was cited as 
holding that “money received in a certain year is in- 
come for that year, regardless of whether there was a 
net profit or a net loss in previous years;” whether 
that case can support so broad a statement is most 
questionable. Surely the whole concept of “return of 
capital” should not be cast aside. However, if the 


issue does eventually reach the Supreme Court, it is 
certain that considerable attention will be paid to the 
early Sanford and Brooks decision. 

2. The Bureau of Internal Revenue may again 
change its position and agree that tax benefit in the 
year of deduction is the measure of taxability in the 


year of recovery. There is, however, little likelihood 
of such a solution. The necessity of increased rev- 
enues in war times makes it most improbable that the 
Bureau will relax; moreover, the current position of 
the Bureau is consistent with its treatment of gain or 
deductible expense by corporations on the sale of their 
bonds at a discount, and the handling of allowable 
but undeducted prior depreciation in connection with 
the sale of depreciable property is somewhat analogous. 

What is even more significant is the effect of a net 
operating loss carry-over on this controversy: if, for 
example, a corporation sustains a loss of $5000, $2000 
of which was brought about by a bad debt deduction, 
under present law that $5000 loss may be carried over 
into the two following years to offset income in those 
years. If in the following year there is a net profit 
of $8000, the carry-over will bring the taxable income 
down to $3000. If in addition $500 is recovered on 
the bad debts charged off in the prior year, and that 
$500 is treated as non-taxable, the taxpayer will in 
effect get an unwarranted double deduction. “Prior 
tax benefit” should logically be available not only 
in the year in which the charge-off was made but 
also in any year in which a net operating loss carry- 
over operates to reduce tax liablity. [Turn to page 114] 

1% Stearns Coal and Lumber Co. v. Seldon R. Glenn, U. 8. Collector 
of Internal Revenue for the Western District of Kentucky. In the 
District Court of the United States for the Western District of Ken- 


tucky, Louisville Division, No, 334, Filed December 5, 1941, 
1% Supra, note 13. 









HE necessity of a drastic reorganization of 
our tax system was long ago stressed by many 
American economists who opposed the policy 

of unbalanced budgets. With the lend-lease program 
and now with the tremendous fiscal requirements for 
financing the War we are in an extremely difficult 
position since no sufficiently energetic steps for an 
emergency situation ' were previously taken. 
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At this moment there is no need of crying over spilt 
milk and there is no time for any recriminations. What 
we need now is immediate action providing the Treas- 
ury with billions of dollars of additional funds every 


























* Professor of Economics, Northwestern University, Evanston, Ill. 
1See my various proposals in the article, ‘‘War Taxation’ in 
Taxes, February, 1941, and in my pamphlet: The Place of Illinois 
in a Rational Scheme of Tax Reform, Evanston, Ill., Chandler’s 
Bookstore, 1941 (reprinted from The Illinois Law Review). 





























A Plan for Immediate Tax Measures 


By PAUL HAENSEL* 





month. Any delay will result in tremendous future 
difficulties and inflation, which is the most dreaded 


menace for the overwhelming majority of the population. 


Compulsory Emergency Savings 

In the January, 1942, issue of Taxes my “Plan for 
Compulsory Emergency (or ‘War’) Savings” was 
published. It would be a great mistake to wait for 
the adoption of such a plan which could yield some 
$5,000,000,000 a quarter. Even most sanguine hopes 
for voluntary subscriptions to Defense Bonds and with 
the most elaborate system of house-to-house canvass- 
ing nothing approaching the possible yield of my 
“Plan for Compulsory Emergency Savings” can be 
reached. The most important argument in favor of 
immediate adoption of this plan is that voluntary sub- 
scription will not reach the most unscrupulous group 
of the population, namely, the numerous hoarders of con- 
sumers’ goods in common use. It is they who will 
triumph in case of a future inflation and the losers will 
be the patriotic subscribers! Why should the Treas- 
ury take such a risk? 


Lottery Loans 


Voluntary subscription intended for mass consump- 
tion should be limited to a large lottery loan framed 
on the lines of the regular Soviet Five-Year Plan lot- 
tery loans * and to a lottery in favor of the Red Cross 
and similar benevolent organizations. 
additional billions. 


This would yield 
Here some kind of a universal 
“embrace” (as the house-to-house canvass and similar 
measures of coercion are called in Soviet Russia) would 
entice practically the whole population as it did in 
Russia where every citizen is expected to subscribe 
to approximately three weeks of his earnings or about 
16 per cent of his income in the form of lottery bonds. 
Naturally, in Soviet Russia this subscription being 
practiced with great pressure every year amounts to 
a tax measure. There will be no necessity for a pres- 
sure in this direction in our country, since the popu- 
lation is not yet bored with lotteries as they are in 
Soviet Russia. 

In the Soviet lottery bond system * for each one mil- 
lion bonds of 100 rubles each: 80 bonds win (including 
the par value) 3,000 rub!es ; 400 win 1,000 rubles ; 8,000 





2 Described in detail in my study: Public Finance of the USSR, 
1938 (reprinted from The Tax Magazine, 1938). 
3See Public Finance of USSR, 1938, p. 34 and the Russian Eco- 


nomic Notes, publ. by the Department of Commerce, Washington, 
D. C., August 30, 1938, No. 372, p. 1. 
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win 500 rubles ; 151,600 win 200 rubles and 839,200 win 
150 rubles within the period of twenty years. As soon 
as a bond wins a prize (which includes repayment of 
the principal) it is retired, and no bond ever loses. 
The bondholder has only to wait, and sometimes as 
long as twenty years. A somewhat more generous 
system of prizes for subscribers would be necessary in 
the United States. 


Tax Savings Notes 


Another powerful engine for immediate extraction 
of large sums of idle funds from the population would 
be the proper arrangement of the Tax Savings Notes. 
In the present system as introduced since August 1, 
1941, there is an unfair discrimination against the 
higher brackets and consequently a much smaller in- 
centive for the richer classes to subscribe to the Tax 
Savings Notes. 

The Series A Tax Savings Notes earn about 1.92 per 
cent but are acceptable in payment of income taxes 
limited to $1,200 in any one tax year, whereas the 
Series B yield only 0.48 per cent, being limited by the 
amount of taxes due. 

Such a discrimination is a distinct mistake. It 
amounts practically to a reduction of taxation for the 
lower income tax brackets and to an increase in the 
comparative tax burden for the upper brackets. This 
means that individual income taxpayers who receive 
an income roughly above $9,000 per annum are penal- 
ized in comparison with those who receive less. Here 
is a distinct confusion of tax collection with tax lia- 
bility or tax rate structure. This is particularly unde- 
sirable since, as everybody knows, there already exists 
in our tax rate structure an abnormally high progres- 
sion and an unhealthy disparity in the percentage with 
which the upper brackets are charged in comparison 
with the lower brackets. 

Moreover, the income received from the Tax Sav- 
ings Notes is not exempt from the income tax. Con- 
sequently, at a time when a humble taxpayer may get 
a reduction of about 1.92 per cent on his income tax, 
a man with a million dollars income would actually 
receive not a 0.48 per cent saving through his Tax 
Savings Notes, as officially guaranteed in the Tax Sav- 
ings Plan, but less than 0.13 per cent, the rest (0.35 per 
cent) being later once more taxed by the income tax. 
Thus the disparity in taxing the lower and the upper 
brackets is once more increased. 

At the same time even the 1.92 per cent interest is 
less than any prudent small taxpayer can get in the 
Postal Savings Bank, where he receives on his deposits 
up to $2,500 per person interest of 2 per cent per 
annum, without being in any way restricted in the dis- 
posal of his deposit, in comparison with the harsh 
terms of the Tax Savings Notes. The latter earn 
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interest only if used in payment of federal income 
taxes and only for a definite period of time (maturing 
August 1, 1943), and are not transferable or used as 
collateral. The Series A Notes may be redeemed at 
any time but no interest will be paid in such a case, 
whereas the Series B Notes can be redeemed at the 
price paid for them (i. e., with the loss of all interest) 
but not before 60 days from the time of issue and 
upon 30 days’ notice. There again is an unnecessary 
discrimination. 

The official motivation of the Tax Savings Plan was 
“to help the taxpayer set aside money, during the year 
in which earned, to pay income tax bills due the next 
year.” However, a taxpayer is actually “helped” very 
little with all the restrictions and the comparatively 
low interest. Nevertheless, the idea of inducing tax- 
payers to pay their tax bills far ahead of actual due 
date,—this is what any subscription to the Tax Sav- 
ings Notes means,—is extremely commendable and 
useful. First, the Treasury will receive the cash at a 
much earlier date than without such arrangement and, 
in the meantime, Congress will be able to prepare, 
without haste, a series of rational tax measures for 
the future. Second, the subscription to Tax Savings 
Notes immobilizes the funds and consequently helps 
to combat inflation and hoarding. ‘Third, there is 
never a danger that the Treasury will have to make 
a rebate in the taxes due from the taxpayers if they 
pay well in advance, because Congress may increase 
slightly the tax rates at the end of the year, in order 
to make up the “loss” of revenue. If all taxpayers 
would at once subscribe to, say, $3,000,000,000 on which 
amount they will be entitled to receive two per cent 
interest (i. e., rebate on their tax liability) the loss for 
the Treasury would be only $60,000,000, or a trifle in 
the total amount involved, and there would be less 
delinquency. Therefore, the Treasury should be very 
generous in granting considerable advantages to tax- 
payers who buy Tax Savings Notes instead of the 
present rather “stingy” attitude. 


This brings us to the contention that the Treasury 
should greatly liberalize the Tax Savings Plan. We 
should keep in mind that at the present time the public 


is extremely sensible to a panic of inflation. Un- 
fortunately, our democratic form of government can- 
not forbid the use of the three words that presently 
are grossly abused: “inflation, deflation and vitamins.” 
Look around and you will find almost every family 
making stocks of consumers’ goods and repeating every 
day the sinister word “inflation.” Real and dangerous 
inflation is mostly a psychological phenomenon and 
any government measures against an inflation panic 
are simply inefficient. We should not forget that under 
such conditions any inducement for an advance pay- 
ment of taxes should be liberally encouraged. 
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In this respect, the principle of a gradually rising 
interest paid on the Tax Savings Notes should be 
adopted similar to that in the case of Baby Bonds 
(or Defense Bonds) and even at a higher rate of in- 
terest; perhaps as high as 4 or 5 per cent in the last 
months before maturity. If we would entice the whole 
population into advance payment of taxes (i. e., sub- 
scription to Tax Savings Notes) we should offer very 
liberal compensation, which would ultimately cost the 
Treasury a trifle but would serve the great aim of 
mitigating the inflation danger or inflation costs to 
the government. Let us frankly visualize the position 
of a married taxpayer (two dependents) with a net 
yearly income (salary) of $6,000 who buys the com- 
paratively generous Series A Tax Notes. On his in- 
come tax bill of $397 (as per the Revenue Act of 1941) 
he may make a tax saving of about three dollars, at 
the best, in one year being tied up with the notes for 
twelve months. In the Series B the profit is infinitely 
less. The only advantage for richer taxpayers consists 
in the exemption from state and local taxation—a sore 


feature in our uncoordinated system of federal and 
state taxation. 


Why not increase the benefits? Why not extend 
the Tax Savings Plan to practically all taxes? Why 
not permit restricted collateral and restricted transfer? 
The simplest way in the case of the income tax on 
individuals would be an outright definite reduction 
in the amount of tax due on March 15, if the total is 
paid without any use of instalment privilege. In this 
case the Treasury would save much on the clerical 
work now done in connection with the instalment pay- 
ments. Why all this complicated system of note 
issues? The Tax Savings Notes may be retained solely 
for payments for several years in advance. Naturally, 
the existing Series A and B Notes should be exchanged 
in this case for the proposed more liberal Series be- 


ginning March-15, 1942, without the loss of accrued 
interest. 


Will this preferential treatment of Tax Savings 
Notes affect other government securities or provoke 
rapid withdrawals of bank deposits? This is unlikely 
since the notes are tying up the disposal of cash, and 
some deterioration of long-term federal securities may 
have even a beneficial effect on insurance business and 
investment of endowed institutions. 


Lotteries 


Along with the adoption of all these measures a 
lottery (or lotteries) for the purposes of the Red Cross 
and other benevolent War organizations (as is also 
done in Soviet Russia) would be advisable, perhaps 
in form of the regular French State Lottery which 
leaves to the government about 40 per cent of the 
total subscription by the public. Such a lottery would 
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greatly reduce the amount of gambling and bets prac- 
ticed now among the population. Imitating the former 
Austrian practice the Post Office could organize every 
six months a lottery awarding prizes to those depositors 
in postal savings banks who kept not less than, say, 
$1,000 (twice the average) on deposit for six months. 
This would tend to immobilize considerable amounts 
of deposits. So also in Soviet Russia. 


There is little doubt that the various recommended 
measures would yield a tremendous revenue: (1) The 
Compulsory Emergency Savings Plan some twenty 
billion dollars a year; (2) The Lottery Loan—some 
two or three billion dollars; (3) The Reformed Tax 
Savings Notes some three or four billion dollars and 
(4) The Red Cross etc., lotteries—several hundred 
million dollars a year. All this would give a sufficient 
breathing spell for the Treasury to introduce in a 
rational manner the necessary tax reforms. 


Tax Policy 


The most important general consideration should 
be a careful attitude and outright rejection of all 
demagogic and particularly dangerous proposals of 
“doing away with all excess-profits” and of introduc- 
ing “a ceiling for incomes” left at the disposal of 
individual citizens. 

Already we have too much economic waste largely 
due to the tendency of taxing away all so-called excess 
profits: many entrepreneurs are now not at all in- 
terested in achieving economies and in reducing costs 
since this will be taxed away in the frenzy of “soak- 
ing the rich.” Asa result, there is little achieved for 
the Treasury and great general economic harm done 
to ihe nation. 

On the other hand, at the present time of War 
emergency it would be particularly dangerous to put 
a definite ceiling on private incomes, for instance, tax- 
ing away entirely all individual incomes above, say 
$15,000 or $20,000 per annum. It is a sentimental or 
purely demagogic slogan. On the contrary, we must 
at the present moment encourage private initiative 
and private venture by all means and apply generous 
laissez-faire policy with reference to all production 
which is not directly monopolized by the government 
for War needs. We live in a time of priorities, regu- 
lations, restrictions, and all kinds of governmental 
surprises, and great courage is needed to engage in 
any kind of enterprise, and a great reward is necessary 
to induce people to organize any production and trade 
in the various fields of economic activity. Asa rule, 
the more useful will be this supply of the market for 
the general consumers, the greater would be the profit, 
and the government should not threaten such business 
men with punitive taxation. Small and middle-sized 
business may particularly suffer under the strain of 
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War restrictions and priorities, and excessive taxa- 
tion may kill them or their initiative entirely. 


Excess Profits 


“No war millionaires” is a good slogan but a dan- 
gerous kind of political action if this should mean 
their extermination. If the government badly needs 
certain production, it should encourage it by per- 
mitting generous profits. There is no proper solution 
of combating excess profits than by means of a tax on 
the increase of a taxpayer’s capital at intervals of 
three or five years. Such a recurrent tax, every three 
years, was proposed by me a good many years ago * on 
the lines of the German Reichsvermégenszuwachssteuer 
of April 8, 1922. Now in the terrific turmoil of War, 
inflationary prices and great uncertainties of any valua- 
tion no rational approach is possible and we have to 
console ourselves with the idea that War millionaires 
or any unscrupulous profiteers will sooner or later 
be hit by the existing stiff estate (inheritance) tax. 


Estate Tax 


The federal estate tax in middle brackets may be 
still increased although it will be necessary to abolish 
or reduce the estate tax for inheritances left by mem- 
bers of the U. S. Armed Forces who die on active duty. 


Income Tax 


At any rate, the small speculators and hoarders 
which are the most dangerous type of profiteers 
during a war (by buying up the available consumers’ 
goods they disorganize the whole market) cannot be 
properly hit by any tax measure, and only price ceil- 
ings and rationing may undermine their dirty work. 
In general, our income tax (individuals) is already 
stiff enough and no further increase of rates for the 
middle brackets is likely to produce very substantial 
additional revenue without reducing the subscription 
to government bonds, thus frustrating our efforts for 
immediate increase of revenue. Of all the taxes the 
highly progressive income tax is probably the least 
anti-inflationary and its actual collection is greatly 
postponed from the time the income is formed. 


The normal fiscal policy should be: comparatively 
low rates for the upper brackets in peace time and 
highly increased rates during a war. We have al- 
ready reached excessive rates during normal times 
and no alternative is left such as to go to the lower 
income brackets now. 

It was a definite mistake of the Revenue Act of 
1940 to lower personal exemptions in the income tax 
($2,000 for married persons and $800 for single persons). 





+See my study: American Federal, State and Local Tax Problems 
(reprinted from The Tax Magazine, October, November and De- 
cember, 1934), p. 15. 
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This has needlessly increased the number of returns 
and the work of tax inspectors. The new taxpayers 
added only a trifle to the total collection and lowering 
exemptions simply increased once more the tax load 
for the upper brackets. There was even less justifica- 
tion for lowering the exemptions once more by the 
Revenue Act of 1941 (to $1500 and $750), which passed 
in the atmosphere of rising wages and of inflation 
threats, since the number of taxpayers would have 
increased automatically through the rising level of wages. 

It would be more advisable to relinquish in favor 
of the states the collection of the income tax on frac- 
tions of income below $1,000 for single and $2,000 for 
married persons than to lower exemptions in the fed- 
eral income tax. Under this combined system in 
various states the exemptions would be different if 
the states would avail themselves of this possibility. 
Geographically different levels of exemptions according 
to cost of living in various states are to be recommended. 

We should never forget that an income tax must 
always be an aristocratic tax applied to the higher 
(i. e., above the average wage level) incomes only. 
During a war this is particularly true because the 
economic position of most taxpayers changes rapidly 
and capriciously, and the work of the tax inspectors 
becomes much more complicated. Of course, if our 
income tax would have been divided into a withhold- 
ing tax for labor incomes and a general tax for other 
incomes long ago (as greatly applied in European prac- 
tice, including Great Britain, and repeatedly strongly 
recommended by me for adoption in this country) 
there would be no difficulty of some rational rearrange- 
ment in the collection. Now it is too late for any 
radical change and nothing can be even properly 
attempted before next year. With the tremendous 
changes in the personal status of many wage and 
salary earners due to the draft and War employment, 
income tax collection becomes extremely difficult to 
supervise. 


Withholding Tax 


A comparatively high, more or less uniform, with- 
holding income tax on wages and salaries (as a separate 
tax from the general framework of personal income 
taxation) is not to be recommended as a War tax 
measure: individual conditions are rapidly changing; 
wages and salaries are sometimes considerably over 
the average in the most important war industries and 
considerably below (with the rising cost of living) in 
other industries. In many cases such a tax would 
inflict serious hardships (later draft induction, etc.) 
or lower incentive in other cases. Therefore, I prefer 
to “hit” the wage and salary earning class by a com- 
pulsory loan subscription, as proposed in my “Plan for 
Compulsory Emergency Savings.” The fact that this 
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class, under my plan, simply postpones spending “dur- 
ing the duration” will have a beneficial effect after 
the War when many will lose their jobs and still have 
accumulated compulsory savings. 


The withholding payroll tax has very restricted 
anti-inflationary value, since a tremendous amount of 
other incomes, particularly of small business men and 


petty speculators, remains outside of the withholding 
pay-roll tax. 


Social Security Tax 


On the other hand, it would be a great mistake to 
increase social security taxes with a view to financing 
the War. Of course, the increased rates which would 
have come into effect in 1943 and thereafter could be 
applied at an earlier date but still the whole structure 
of the Social Security System should not be thrown 
overboard. Nevertheless, a reform of benefits should 
not be eliminated at an early stage since the old age 
pensions are grossly unfair to all salary and wage 
earners of the above-$100-a-month category and un- 
necessarily too profitable to salary and wage earners 
of the below-$100-a-month category.® There is no 
objection, however, to using the accumulated social 
security funds temporarily for financing the War: the 
depleted funds can be restored to their proper destina- 
tion later at a more propitious time. 


Corporation Taxation 


With reference to corporation taxation and to the 
efforts to absorb all their “excessive profits” I would 
advocate no great change in the existing status. This 
is not the time for further experimentations and for 
inventing new scorpions for them. Instead I would 
propose to compel them to invest part of their profits 
(capital gains and excess profits) in governmental 
securities yielding a normal rate of interest (about 2 
per cent) with no right of transfer during the duration, 
except by special permission of the Treasury, and 
with restricted right of collateral. This is a much 
sounder way of hitting the corporations, and the neces- 
sary reform of their taxation and of the stockholders 
should be postponed until after the War. 


Indirect Taxes 


We cannot avoid introducing taxes for the whole 
population when the needs of the nation go as far as 
50 per cent of the total national income. In this 
country the wage and salary earning class is receiving 
about 70 per cent of total national income,—a greater 
share than in any other nation in the world! Con- 
sequently, this class must bear a very substantial part 
of the total national tax burden. 





5See my article ‘‘A Social Security Tax, or Insurance’’ in the 
June, 1939, issue of Tazes. 
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General Turnover Tax 


A general tax hitting everybody at the moment 
of his or her expense would be a general turnover tax 
on all stages of production and distribution. All in- 
dustrial and trade enterprises should be taxed on 
the total amount of all their business transactions: 
extractive, manufacturing, wholesale and retail. In 
substance, this would amount to a so-called pyramided 
sales tax, which ultimately is, in a long run, generally 
shifted on the ultimate consumer. 

This is the most common tax in European practice ° 
and the Soviet Union has made it its chief tax yielding, 
in the budget for 1941, the tremendous amount of 
$24,900,000,000.7. Its great advantage (assuming its 
ultimate shifting on the consumers) is that it is much 
fairer than most of the indirect taxes. It taxes the 
whole population according to their total expenditures, 
which is not an unfair indication of the individual tax 
capacity. The chief condition of such a general turn- 
over (or pyramided sales) tax is that it should be 
uniform and collected at a comparatively low rate. 

It is a pity that a federal tax of this kind at a low rate 
of perhaps % per cent was not introduced long ago. 
Now we will have to apply at once a comparatively 
high rate of at least 2 per cent on all business 
transactions, 1. e., on all turnovers. For integrated in- 
dustries or enterprises with a particularly large turn- 
over the rate may be 2% or 3 per cent. It would be 
much more appropriate to introduce a tax of this kind 
than any kind of a general manufacturers’ sales tax 
which would have to be levied at too high a rate in 
order to yield the same amount as a much lower rate 
of a general turnover tax would yield. A general 
manufacturers’ sales tax would more likely be evaded, 
since temptation would be too great. A general turn- 
over tax at 2 per cent might yield about $4,000,000,000 
per annum, whereas a manufacturers’ sales tax would 
have to be levied at perhaps 8 or 10 per cent in order 
to yield the same amount of revenue, and evasion 
would be more likely under such high rates. In any 
case it should be strictly forbidden to any seller to 
charge the turnover tax as a separate item or to declare 
that he is “deducting” or “absorbing the tax.” This 
absurd practice amounting to a criminal misrepre- 
sentation unfortunately was permitted in common use 
in the state sales taxes. 


No exception for any kind of commodity should be 
permitted. The tax would be collected from the total 
turnover of the groceries and meat markets on the 
same lines as on the turnover of all other trade and 
industrial undertakings, including the service and 





® See, for instance, Shoup, C., The Sales Tax in France, 1930. 

™See my article ‘‘Recent Changes in the Soviet Tax System’’ in 
the November, 1941, issue of Tazes. 

®See the detailed discussion in my pamphlet: The Place of 
Illinois in a Rational Scheme of Tax Reform, p. 19. 
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artisan business. The alleged iniquities of taxing food, 
under such circumstances, are greatly exaggerated.® 
A two per cent retail sales tax (assuming it is fully 
shifted) burdens an average family in two large and 
five middle-sized New England and East central cities 
approximately as follows: *° 


The Yearly Amount of a Retailers’ 2% Sales Tax in Cents 
Paid on Various Food Articles Consumed at Home 
Income Groups (Average Families) 

$500-$999  $1000-$1499 $1500-$1999 $2000-$2999 
209.5 243.8 276.9 
43.1 48.5 54.9 
87.8 104.4 111.7 
66.1 75.7 80.6 
34.3 32.7 32.9 
57.8 76.7 93.4 
20.5 21.0 22.5 


707.3 864.6 989.7 1098.4 

From this table we see that the amount of the sales 
tax gradually rises with the income received. Meat 
and other agricultural products usually pass fewer 
stages from producer to consumer than many manu- 
factured goods and would therefore be in a particularly 
privileged tax position. We should not criticize the 
sales tax independently from all other taxes paid by 
the individual taxpayers. As an additional tax, put 
on top of a highly progressive income tax, the gen- 
eral sales tax (as far as totally shifted, as we assume 
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in a long run) is more advisable than lowering the 


exemptions in the personal income tax. The funny 
idea of making people more “tax conscious” is too 
obsolete to be taken seriously in modern highly pro- 
gressive tax systems and inapplicable in War times. 
The great advantage of a pyramided sales tax in com- 
parison with a retailers’ or manufacturers’ sales tax 
is that it can be supervised much easier, since mutual 
transactions between producers, wholesalers and re- 
tailers can be easily traced by the tax inspectors. 


Value-Added Turnover Tax 


It would be a great mistake to introduce at the 
present time the extremely complicated “value-added 
turnover tax” advocated by some American economists," 
i. @.,a tax on only such part of the value which is added 
by each enterprise. Technically it is almost impos- 
sible to assess, it would be liable to evasion (since the 
proper cost calculation cannot be made or verified by 
tax inspectors), and it has no particular advantages 


® See my pamphlet cited above—The Place of Illinois in a Rational 
Scheme of Tax Reform, p. 20. 

1 Based on U. S. Dept. of Labor, Family Expenditures in the 
Cities in 1935-36, Bull. No. 648, Washington, 1940. This study 
shows a surprisingly regular increase in the expense on food for 
various income classes, which means a gradual rise in the amount 
of sales tax paid. 

11 Particularly by Professor Studenski, in his article ‘‘Toward a 
Theory of Business Taxation,’’ Journal of Political Economy, Oc- 
tober, 1940, and by Professor Colm in Taxes, June, 1939, p. 369. 
This is a tax invented by Siemens in Germany and correctly re- 
pudiated there; cf. my article in the December, 1935, issue of The 
Tax Magazine, p. 709. 
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over a much more simple general turnover tax levied 
at a comparatively low rate. Simplicity of assess- 
ment and collection always has great merits and is an 
indispensable prerequisite of any hurriedly introduced 
tax measure, and particularly in War conditions. 


Excise Taxes 


Since all these sources will not be sufficient, certain 
articles in general consumption would have to be 
taxed by special excise taxes. These are: an excise 
tax on sugar of 5 cents per pound, which may probably 
yield over $600,000,000 a year; an excise tax on coffee 
(it would have to be levied in form of an internal excise 
or sales tax in order not to violate some international 
agreements with coffee producing countries)’” of 10 
cents per pound on kiln-dried, roasted or ground or 
coffee mixed with chicory (7 cents on non-kiln-dried) 
with a possible yield of some $100,000,000 per annum 
and an excise tax on tea and cocoa of 20 cents per 
pound with a possible revenue of about $90,000,000 
per annum. 

Even at such rates these articles would be taxed 
much more leniently than they are ordinarily taxed 
abroad. Considering their largely foreign origin the 
expenditure of the nation on these articles would be 
reduced, and rightly so. Even by adding the excise 
tax, the market prices on these commodities would 
remain below the prices paid by housewives in the 
nineteen hundred twenties. 

Gasoline tax should play a prominent place in the 
increase of the federal revenue. Since we may expect 
a considerable reduction in the automobile traffic under 
present restrictions, the existing rate of taxation 
should be greatly increased. A 10-cent rate per gallon 
federal gasoline tax would be necessary with a view 
to curtailing consumption and guaranteeing increased 
revenue (not less than $1,800,000,000 may be re- 
ceived from such a tax even after considerable re- 
duction of consumption). Unfortunately we did not 
long ago introduce a compulsory admixture of alcohol 
to gasoline as is done in many countries.** I do not 
know whether in present industrial conditions it is 
possible to urge a gradual compulsory admixture of 
alcohol to gasoline. To replace one per cent of gaso- 
line by alcohol some 70,000,000 bushels of corn would 
be needed every year and the existing alcohol plants 
would have to be expanded many times. If this would 
be technically feasible in a comparatively short time 
we could save on gasoline so needed in war times and 
abolish all special doles and grants to agriculture 
which would greatly enlarge its production. A large 
increase of corn and potato production for an extensive 


122 Cf. my American Federal, State and Local Tax Problems, p. 18, 
footnote 13. 

% This was recommended in my American Federal, State and 
Local Tax Problems, 1934, p. 18. 
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alcohol industry expansion (needed also for smokeless 
powder production) should be ordered now with a 
view to diversion for compulsory alcohol admixture 
with gasoline at a later date and particularly after the 
War. An expansion of agricultural output is sorely 
needed at the present time because after the War a 
tremendous demand may come from Europe, and help 
will have to be given to Russia, China, Greece, etc. 
Consequently, abolishing the agricultural doles and 
sharply increasing the federal gasoline tax it is pos- 
sible to increase governmental revenue. Lubricating 
oil and pipe lines should be taxed more also. 


Tobacco must again substantially yield additional 
revenue. Unfortunately we did not introduce a gradu- 
ated excise tax on cigarettes according to price long 
ago.'* This could be levied on the lines similar to the 
principle applied in the taxation of cigars which is 
graduated according to price. I fear that in the present 
circumstances we would have to simply raise (perhaps 
double) the existing rates on cigarettes. Other tobacco 
taxes should be increased also. 


Alcoholic drinks must also yield additional revenue. 
There is a danger of bootlegging involved, however. 
If we would have introduced a government liquor 
monopoly for transition from prohibition * the pos- 
sibilities for increased revenues would have been far 
greater than they are now. Nevertheless, additional 
fiscal charge particularly on beer and wine is still possible. 

It is difficult to say whether an excise tax on coal 
should be introduced at the present time. At a rate 
of 40 cents per ton it might yield a revenue of over 
$150,000,000 per annum, although its implications may 
be rather far-reaching, affecting railroads, public utili- 
ties, war industries, etc. 

A considerable revenue may be derived from an 
excise tax on various kinds of yarn (cotton, wool, 
artificial silk, etc.), for instance, at the rate of 20 cents 
per pound. This would ultimately mean for con- 
sumers a tax of about 8-10 cents per shirt. Technical 
difficulties may perhaps be encountered, but a pos- 
sibility of such a source should not be rejected, since 
a revenue of some 150-200 million dollars per year may 
be received from it. The tax may perhaps reduce the 
demand for finished textile goods and this may be 
useful during a War. 


Stamp Taxes 


A great variety of stamp taxes may be introduced at 
once. Among them a tax on checks and receipts. The 





% Also recommended in my American Federal, State and Local 
Tax Problems, p. 17. Cf. also in ‘‘Hearings Before a Subcommittee 
of the Committee on Ways and Means,’’ 73rd Congress, 2d Sess. 
1934, p. 197. 

% As recommended in my article in The Brewer and Malster of 


August 15, 1932. For details see also my American Federal, State 
and Local Tax Problems, p. 18. 











collection would be greatly simplified if it would be 
permitted to use ordinary postage stamps for this 
purpose, as is done in Great Britain. The Post Office 
Department would calculate its share statistically, 
Three cents should be applied on checks or receipts of 
$200 and below; 5 cents on checks and receipts of 
over $200 to $1000 and 10 cents on checks and re- 
ceipts over $1000. This is a most customary tax in 
Europe and should be introduced in this country. It 
should be possible to make all bills above a certain 
amount liable to, say, a 10 cents per $100 value stamp 
to be affixed, before presenting or sending them,—a 
practice known in Tsarist Russia and capable of yield- 
ing considerable revenue. No receipt or bill without 
a proper stamp should be considered valid before the 
courts or a ten times greater penalty would have to 
be paid. 

In general, stamp taxes so familiar to European 
(particularly French and Italian) practice should be 
extended to many transactions in this country or sub- 
stantially increased. In Great Britain a normal rev- 
enue of about 140 million dollars a year is received 
from this source chiefly from a stamp on transfer of 
stocks, on checks and receipts and on conveyance of 
real estate. Transactions on the exchanges should be 
liable to much higher stamp taxes, since in War condi- 
tions the useful role of exchange transactions diminishes 
and sheer speculation should be curtailed. 


At this time there is no need of going after any 
sources which are not yielding considerable revenue. 
A sharp increase of tax rates for luxuries may simply 
lower revenue; if reduced consumption is desired, it 
should be done in an orderly fashion by OPM, and 
not by taxation. Smaller items of revenue may be 
released for the benefit of state and local administra- 
tions, for instance, the admission tax. They should 
receive also part of the proceeds from the federal 
lotteries for covering increased War expenditures. 


Postal Rates 


A very bold stroke is also necessary in increasing 
the net receipts of the Post Office. It seems to be 
incomprehensible that the U. S. Post Office represent- 
ing a tremendous investment should be run at a great 
loss. There is not the slightest doubt that under the 
duress of the War the first class mail rate could be 
raised to 5 cents, air mail to 10 cents (although for 
normal times I do not see any justification for charg- 
ing additional fees for air mail and in Europe all mail 
used to be transported for long distances by air with- 
out any surcharge) and particularly the second class 
mail should pay its fair share. During a War the 
demand for newspapers is so great that they can and 
should pay the full cost of postal transportation. The 
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third and fourth class rates have to be increased sub- 
stantially. Should this reduce the general turnover 
of the Post Office, a gradual reduction of the personnel 
is advisable (after draft, etc.) although mail for the 
Army carried free of charge will naturally increase 
the work of the Post Office. Special franking privi- 
leges, reduced book rate, etc., should be temporarily 
suspended. 


Tax on Rentals 


In order to help the municipalities in their financial 
plight due to the War a general federal 10 per cent tax 
on rentals should be introduced with an 80 per cent 
sharing in favor of the respective municipalities, the 
Federal Treasury retaining 20 per cent. This is a 
tax ™* on inhabited houses only, calculated with refer- 
ence to their annual value and payable by the occupier 
or tenant. The amount of rentals actually paid (or 
imputed if the owner lives in his own house) is some 
sign of taxable capacity of the population. With the 
introduction of such a tax a strict ceiling on all rents 
should be introduced, a measure which already should 
have been passed long ago for all cities and townships 
in the country. This was usually one of the first price- 
fixing measures introduced in European countries dur- 
ing the First World War. It should be understood 


that during a War house owners can and must post- 


pone redecorations and save on other expenses. In- 
stead of inevitable rise in the rentals, without price 
ceiling, the government may intercept the would-be 
increase by introducing a 10 per cent tax. The col- 
lection of a tax on rentals is simple: in case of actually 
rented houses, the owner collecting the rent should 
be held responsible for the collection and a stamp 
should be affixed to receipts acknowledging the pay- 
ment of rent.77 For houses occupied by owners, the 
tax may be collected at the time of payment of the 
real estate tax. Houses occupied by their owner would 
be assessed at “the amount of rent which would have 
been paid if rented.” Consequently, only inhabited 
houses (including hotels, etc.) would be affected by 
this tax leaving all other real estate outside of the 
range of this tax, since its idea is to supplement the 
personal income tax but diverting it chiefly for the benefit 
of local administrations. 


Houses and apartments of up to $10 a month value 
could be exempted and the amounts of rent above $10 
taxed at a uniform 10 per cent or slightly progressive 
up to 15 per cent rate. 


16 A detailed description of such a tax, quite familiar in European 
practice, like the British tax on ‘‘inhabited houses’’ or the German 
“Wohnungssteuer’’ was given in my publication: The Place of 
Iilinois in a Rational Scheme of Tax Reform, p. 28f. 

7 This may be a special stamp divided into two parts: one part 
being affixed to the receipt and the counterpart being affixed in a 
book kept for this purpose by the owner of the house. The ad- 
ministration of the tax could be entrusted to the respective munici- 
pal authorities. 
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In addition, all lease contracts for all kinds of real 


estate may be taxed by a uniform 1 or 2 per cent 
stamp tax. 


General Results 


Of course, this is a cruel tax plan but it is still far 
from the amount needed for Defense. Under my plan 
we may roughly expect some 28 billion dollars 
in various (mostly compulsory) loans and about 12 
billion from the proposed additional taxes or a total 
of 40 billion dollars per annum. This is still below 
the 57 billions for Defense (minus 17 billion existing 
revenue) required by the President. However, some 
reduction in the regular budget items (expenditures) 
is to be expected although this again will be off-set 
by increased cost in other items due to inflated prices. 
Additional revenue may be expected from the usual 
voluntary long-term borrowing. 

Unfortunately, we enter the War financially unpre- 
pared. Our existing tax system lacks the necessary 
elasticity and the extremely protracted passing of all 
and every fiscal measure,—including the price-fixing 
system,—endanger the whole national economy: an 
inflation panic would be a great disaster of the War. 
In my plan the lower income classes will have to pay 
a considerable share but this would spare them the 
terrific consequences of rapid inflation. Now.the chief 
requirement is speed, and any protraction means battles 
lost on the home front. All parties must agree on this 
point and the whole plan must be passed within one 
or two weeks. Unfortunately our constitution does 
not provide for the British system which permits a 
simple resolution of the Ways and Means Committee 
of the House of Commons to make all tax measures 
compulsory at once (also the French loi de cadenas). 
Perhaps such a rule may be made in this country under 
War Emergency, namely, a new law should be passed 
at once that at the advice of a special “finance emer- 
gency committee” of three representatives and two 
senators (as was done in France in 1926) the Presi- 
dent might proclaim immediate collection of any war- 
time tax provided that collected sums be repaid if 
within two months Congress would fail to pass a final 
law to the same effect. This would eliminate the 
abominable practice of buying up articles subject to 
new taxation before the dead-line. We need a financial 
mobilization, and all opposition must cease! All price 
fixing will be useless and its general aim frustrated if 
Congress will not at once pass all the anti-inflationary 
compulsory loans and tax measures as proposed in this 
article. Begin with a bold stroke of a compulsory 
loan first and stop the threat of inflation! Later, with 
increasing inflation, a forced loan would be futile and 
grossly unfair to all good patriots who previously sub- 
scribed on a voluntary basis. 





TD 5032 and The Lang (Case 


Tax Treatment of Life Insurance Proceeds 


By WILLIAM BITTLE WELLS* 


as to the taxability of life insurance proceeds, 

U. S. Treasury Decision No. 5032, effective Janu- 
ary 10, 1941, offers some little light. The darkness, 
however, has not, by any manner of means, been com- 
pletely dispelled. And while this decision has left the 
door wide open for controversy and possible miscon- 
struction, nevertheless it will, in all probability, stand 
for some years to come. 


|: THE maze of conflicting opinions and decisions 


The justification for this statement is found in the 
fact that the decision is based fundamentally upon 
the ruling of the United States Supreme Court, made 
May 16, 1938, in the Lang case." 


While TD 5032 is broadly inclusive in respect to 
life insurance proceeds, and attempts to solve a com- 
plicated problem that has apparently baffled previous 
efforts along the same lines, for the purposes of this 
paper we are chiefly concerned with the second para- 
graph of Article 25, which follows: 

“The term ‘insurance’ refers to life insurance of every descrip- 
tion, including death benefits paid by fraternal beneficial so- 
cieties, operating under the lodge system. Insurance receivable 
by beneficiaries other than the estate is considered to have 
been taken out by the decedent when he paid, directly or indi- 
rectly, all the premiums or other consideration wherewith the 
insurance was acquired, whether or not he made the applica- 
tion. Such insurance is not considered so to have been taken 
out, even though the application was made by the decedent, 
if no part of the premium or other consideration was paid 
either directly or indirectly by him. Where a portion of the 
premium or other consideration was actually paid by another 
and the remaining portion by the decedent, either directly or 
indirectly, such insurance is considered to have been taken out 
by the latter in proportion that the payments therefor made 


by him bear to the total amount paid for the insurance.” 
(Italics supplied.) 


It is clear that the determination of tax liability of 
insurance proceeds, according to this part of Article 25, 
rests upon the construction that the Treasury Depart- 
ment may make of the phrase, “directly or indirectly.” 
It is equally clear that the door has been left wide open 
because that comprehensive and elusive word, “indi- 
rectly,” can be made to cover a multitude of taxation 





* Life Underwriter, Portland, Oregon, representing one of the 
leading insurance companies; and author of The Beneficiary of 
Partnership Insurance, 

1 Richard EF, Lang, Exr., and Grace E. Lang, Exrx., Estate of 
Julius C, Lang, Deceased v. Commissioner of Internal Revenue, 304 
U. S. 264, 58 S. Ct. 880; 38-1 ustc J 9308. 
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A Brief Discus- 
sion of the Federal 
Estate Tax Liability 
of Life Insurance 
Proceeds in the Light 
of Recent Rulings 
and Decisions. 








sins at the expense of the taxpayer. The difficulty is 
that this word is too vague. There is nothing suffi- 
ciently “tangible” in its connotations or implications. 
It has a bad sense, an uncertain sense, and a sense 
between extremes. It might mean, as Webster says, 
“tending to mislead”; or, simply something that is 
done in a “roundabout” way; or, “not resulting 
directly from an act or cause, but more or less remotely 
connected with, or growing out of, it.” Accordingly, 
it seems to furnish too broad a latitude for the deter- 
mination of tax liability, if we are ever to have a clear- 
cut statement that the taxpayer can depend upon, and 
which, at the same time, can be construed with justice 
by the Treasury Department. 

The Treasury Department can, it is true, point to 
the fact that, in the determination of the Lang case, 
the United States Supreme Court had occasion to refer 
to Regulations which provide that 


“Insurance is deemed to have been taken out by the decedent 
in all cases where he pays all the premiums, either directly or 
indirectly, whether or not he makes the application. On the 
other hand, the insurance is not deemed to have been taken 
out by the decedent, even though the application is made by 
him, where all the premiums are paid by the beneficiary.” 
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Regulations 37, Revenue Act of 1918, also quoted by 
the Supreme Court in the Lang case, provide, among 
other things, that 
“The insurance should not be included in the gross estate, 
even though the application is made by the decedent, where 
premiums are actually paid by some other person or corpo- 
ration, and not out of funds belonging to, or advanced by, the 
decedent.” 

The quotations made by the Supreme Court from 
the Regulations above cited would apparently indi- 
cate that it was following those Regulations in the 
determination of the Lang case, and placing its impri- 
matur upon them for future guidance in the taxation of 
life insurance proceeds. While this is apparently the 
position of the Treasury Department, and can be justi- 
fied from some points of view, a diametrically opposed 
construction may, nevertheless, be sustained. A study 
of the decision in the Lang case might, indeed, justify 
us in concluding that the Supreme Court did not spe- 
cifically approve of the use of the word, “indirectly” 
in the determination of tax liability, although, as a 
matter of fact, it did state, in referring to the Regula- 
tions, that “nothing else appearing, it must be treated 
as approved by Congress.” ‘This would simply indi- 
cate, it appears, the Court’s acknowledgment of Con- 
gressional action or lack of action in connection with 
insurance taken out by a decedent. The decision 
itself, however, ignored any consideration of 
premiums paid indirectly. A possible justifiable con- 
clusion, therefore, may be that the Supreme Court took 
the Regulations for its general guidance, “nothing 
else appearing,” and that it was, of course, fully cog- 
nizant of the fact that it was, in effect, setting aside 
taxation of life insurance proceeds wherein the pre- 
miums had been paid “indirectly” by the decedent, and 
“directly” by the beneficiary. The Court referred to 
these Regulations probably not so much, or possibly 
not at all, in approval of same, but more probably 
en passant, and in connection with other considerations 
that were of more paramount importance, and con- 
cerning which it had been definitely questioned by 
the Circuit Court of Appeals. 


HE POINT to be emphasized, therefore, is that it 
4 is possible for a decedent to have paid premiums 
“indirectly” and yet the proceeds of such insurance 
would be free from the federal estate tax. Hence, there 
can be no hard and fast rule in construing the meaning 
or the particular significance of the word, “indirectly.” 
As previously stated, the door is wide open for broad 
latitude by the Treasury Department in construing 
this word. : If it be true, as it undoubtedly is, in the 
case of a community entity, that the payment of pre- 
miums “indirectly” will not apply to insurance taken 
out by a decedent, where will we land in construing 
the significance of the word in other cases? We will 
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inevitably find ourselves with nothing really definite 
to tie to, and we might quite justifiably ask, “What 
does ‘indirectly’ mean ?” 


The answer is not as simple as it might appear. In 
fact, there are so many intertwining factors, court 
decisions, and Treasury interpretations, some of which 
are diametrically opposed, that to get a clear and 
dependable picture of the actual status of the taxation 
of life insurance proceeds, especially if we assume that 
words mean what they say, seems to be almost a hope- 
less task. Both sides in litigation have found this to 
be true. We find a high court, for example, stating, 
in the event the premiums had been paid directly and 
in their entirety by a decedent,” “That is a distinction 
without a difference, for the fact is immaterial to our 
view.” (Italics supplied.) 


If the courts have this viewpoint, where does the 
layman find himself in any interpretation of the phrase, 
“either directly or indirectly”? The whole difficulty 
is that, on account of the complications and uncer- 
tainties involved in this extremely intricate and com- 
plex problem, the courts have naturally and inevitably 
been inconsistent with themselves in the determina- 
tion of tax liability of life insurance proceeds, and the 
Circuit Court of Appeals for the Ninth Circuit was 
no exception to the rule. 

This Court, for example, stated that 


“The Commissioner contended that the law of Washington 
determining the relative interests of husband and wife, as 
members of the marital community, in the policies, had no 
relevancy to the claimed tax liability of the husband’s estate. 
He cites the decision of this Court to that effect as reported 
in the Bank of America v. Com’r, CCA-9, 90 F. (2d) 981, where, 
at page 981, this Court held, in refusing to accept the tax- 
payers’ claimed effect of the Washington community law in 
determining liability under 302 (g) that 

“*There is nothing in the instant statute which says or im- 
plies that its operation is dependent upon local law. 
Therefore, whatever the local law may be we believe it to be 
immaterial, and the Board’s decision to be correct under 
Chase National Bank v. United States’.” 


The situation, already greatly involved by the de- 
cision just quoted from the Circuit Court of Appeals 
itself in the Lang case, was further complicated by the 
fact that another court had previously ruled that 


“Under the law of Washington a husband is personally liable for 
community debts as is the community itself.’” 


This contention, radically affecting taxation of that 
half of the community property belonging to the wife, 
was disallowed in the Lang case, although in the same 
case, after consultation with the United States Su- 
preme Court, the court held 


“In determining liability in community property states, of 
husband’s estate for tax under the revenue act, state com- 
munity law must be invoked.” 26 U.S. C. A. 1b 412. 





2 Chase Nat. Bank of the City of New York et al, v. United States, 
278 U.S. 327 at 333, 49 S. Ct. 126; 1 ustc {| 346. 


3 Mattinson v. Mattinson, 128 Wash. 328, 330, 222 P. 620. 
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From the public’s unsophisticated point of view, 
the original decision holding that “there is nothing in 
the instant statute which says or implies that its opera- 
tion is dependent upon local law,” appears to be sound. 
If it is not sound and dependable, it is apparent that 
any state can, in so far as that state is concerned, pass 
a law with reference to the taxability of life insurance 
proceeds that will nullify in its entirety TD 5032. 
This is apparently what the United States Supreme 
Court says in effect in connection with the Lang case. 

The situation, then, that confronted the Circuit 
Court of Appeals for the Ninth Circuit, in view of its 
own previous decision disregarding the local law, and 
some confusion as to the number of judges that might 
sit on the court, together with the necessity, sooner 
or later, of the whole question involved being settled 
by the highest court in the land, led the Circuit Court 
to pass the whole matter up to the United States Su- 
preme Court. A dissent having also been made, the 
court stated that it had “decided to present a certificate 
to the Supreme Court disclosing the conflict between 
the two groups of judges, and asking that it be resolved 
by that tribunal. The certificate also sought the 
Supreme Court’s interpretation of several questions 


of law. These the Supreme Court resolved in 
favor of the taxpayers.” 


The decision of the Supreme Court in this significant 
case is of signal importance. The decision was unani- 
mous. Mr. Justice Cardozo, however, took no part in 
it, having been incapacitated by bad health. The 
opinion was delivered by Mr. Justice McReynolds, 
whose conservatism is nationally recognized. 


The United States Supreme Court held that 


“Articles 25 and 26 of the Regulations 70 define the words, 
‘policies taken out by the decedent upon his own life’. Earlier 
regulations gave the same definition. Nothing else appearing, 
it must be treated as approved by Congress. Helvering v. 
Bliss, 293 U. S. 144, 151. Counsel for the Commissioner suggest 
that it is at variance with the statute, unreasonable and without 
effect; but we think this objection is clearly untenable. (Italics 
supplied.) 

“Under the community property statutes of Washington, as 
interpreted below, one-half of the amounts of community 
funds applied to payment of premiums was property of the 
wife. To that extent she paid these premiums. Where she is 
the beneficiary, under the words of the Regulations she became 
entitled to the proceeds of the policy in proportion to the 
amount so paid. 

“Where children were named as beneficiaries and premi- 
ums were paid from community funds the situation is not 
within the precise words of the Regulations; but the rather obvi- 
ous reason underlying the definition of what constitutes a policy 
‘taken out by the assured’ should be respected. In the absence 
of a clear declaration it cannot be assumed that Congress intended 
insurance bought and paid for with the funds of another than 
the insured and not payable to the latter’s estate, should be reck- 
oned as part of such estate for purposes of taxation. See Ingle- 
hart v. Com’r, 77 F, (2d) 704,711.” (Italics supplied.) 


According to this ruling of the Supreme Court, espe- 
cially in connection with the situation wherein children 
were the beneficiaries, the question of who owned the 
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policies was entirely ignored. Yet, in its decision No. 
5032 (Article 26) the Treasury Department states that 
all insurance receivable by “or for the benefit of the 
estate” shall be interpreted as having been received by 
the estate, “without the benefit of any exemption 
though all the premiums or other consideration where- 
with the insurance was acquired may have been paid 
by a person other than the decedent.” And in para- 
graph 2 of Article 27, TD 5032 states, further, that 
the amount of insurance in excess of $40,000, taken 
prior to January 10, 1941, must be included in the gross 
estate “with respect to which the decedent possessed 
any of the legal incidents of ownership at any time after 
such date or, in the case of a decedent dying on or befor. 
such date, at the time of his death.” The decision 
describes 


“Legal incidents of ownership [to include] the right of the 
insured or his estate to its economic benefits, the power to 
change the beneficiary, to surrender or cancel the policy, to 
assign it, to revoke an assignment, to pledge it for a loan, or 
to obtain from the insurer a loan against the surrender value 
of the policy, etc. The insured possessed a legal incident of own- 
ership if his death is necessary to terminate his interest in the 
insurance, as for example, if the proceeds would become payable 
to his estate, or payable as he might direct, should the beneficiar) 
predecease him.” (Italics supplied.) 


The United States Supreme Court says, however, that 


“In the absence of a clear declaration it cannot be assumed 
that Congress intended insurance bought and paid for with 
the funds of another than the insured and not payable to the 
latter’s estate should be reckoned as a part of such estate for 
the purposes of taxation.” 


ERE is an apparent difference of opinion between 

the United States Supreme Court and the ruling of 
the Treasury Department. In the Lang case the pro- 
ceeds of the policies certainly could have been used 
to meet federal estate tax, but, regardless of this fact, 
the Supreme Court ruled that 


“one-half of the amount of the community funds applied to 
the payment of the premiums was property of the wife. To 
that extent she paid these premiums. Where she is the bene- 
ficiary, under the words of the Regulations she became entitled 


to the proceeds of the policy in proportion to the amount so 
paid.” 


That is, according to the Supreme Court, nothing 
else enters into the picture but the payment of the 
premiums. The Treasury Department, while recog- 
nizing this fact to some extent, practically makes all 
insurance in excess of $40,000, no matter who pays 
the premiums, subject to taxation. How absolute this 
viewpoint is, is demonstrated by the ruling that if a 
wife is named beneficiary with a reversion to the estate 
of the insured in the event of her prior death, such 
insurance, in excess of $40,000, will be forced into the 
gross estate of the insured and subject to full taxation. 
This was the whole burden of the Dryden case (The 
Chase National Bank, Executor (Dryden Estate) v. 
United States of America) decided December 23, 1940 
by the Circuit Court of Appeals for the Second Circuit.* 
“#116 Fed. (2d) 625, 41-1 ustc { 10,003. 
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Men with life insurance in excess of $40,000 should 
be brought to realize the very great significance of 
this astounding decision. This is so because it is a 
common provision in most life insurance policies 
that if the beneficiary (the wife, for example) 
predeceases the insured, the proceeds, in the event of 
the death of the insured, will revert to his estate. 
This calls for action. Not only should the insured 
scan carefully the provisions along these lines in the 
policies that he now holds, but it would certainly 
appear palpably obligatory upon the insurance com- 
panies to revise immediately the provisions along 
these lines. It is true that there are a very few com- 
panies, quite upon their tip-toes in this matter, which 
had anticipated this situation, but the great majority 
have not. 


In this case, in spite of the fact that it was agreed 
that the incidents of ownership had been given up by 
the decedent, and in spite of the startling fact that the 
wife actually survived the insured, and received the 
proceeds of the policy, the entire amount that she 
received was, nevertheless, subject to tax. 

In accordance with prior decisions and the apparently 
plain intent of the law, the U. S. District Court “held 
that the Commissioner had erred in including the 
items of $50,000 and $6,517 in the gross estate and 
directed judgment for recovery of the additional tax 
based thereon in favor of the executor.” 


But the Circuit Court of Appeals reversed this 
decision, as follows: 


“Whatever may have been the situation before the decision 
in Helvering v. Hallock, 309 U. S. 106, 60 S. Ct. 444, 84 L. Ed. 
604, 125 A. L. R. 1368, we think the possibility of reverter which 
was in the insured and would have resulted in payment of $50,000 
and $6517 to his estate, had his wife died before him, was ter- 
minated by his death, and this determination of his interest was 
an event which rendered the interest includable in his gross 
estate.” (Italics supplied.) 


To quote from the brilliant handling of this case 
by Mr. Ewing Everett, counsel for the Chase National 
Bank: 


“the decisions hold that the existence of a survivorship clause 
in a policy prevents the entire proceeds from being excluded 
from the decedent’s gross estate, notwithstanding the fact that 
a complete assignment of all other interests had been made by 
the decedent prior to death. In other words, that such a policy 
should be taxable as any life insurance policy taken out by the 
decedent with respect to which incidents of ownership were re- 
tained.” (Italics supplied.) 


This decision was reached in spite of the fact that, 
according to Mr. Everett’s Brief to the United States 
District Court: 


“Under a correct interpretation of section 302(g) of the Rev- 
enue Act of 1926, the proceeds of an insurance policy payable 
to a named beneficiary can be included in gross estate only 
where the decedent has retained some interest or incident of 
ownership in the policy which ceases or terminates at his 
death. Where no such incident of ownership is retained by 
decedent, a proper construction of section 302(g) does not 
require the inclusion in the gross estate of the decedent.” 
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OWEVER the Treasury Department may construe 

the various decisions as to the taxability of insur- 

ance proceeds, the Supreme Court ruling is certainly 

clear and unmistakable. Its opinion was given on the 

desirable question and answer form, with no room for 
misunderstanding. 


The questions were propounded by the Circuit Court 
to the Supreme Court, and restated by the latter. 
They are certainly of such importance, involving as 
they do so many phases of this whole subject, that the 
taxpayer will find them of more than ordinary interest. 
The Supreme Court decision follows: 

“1. Must the total or only one-half of the proceeds collected 
under the insurance policies issued after the marriage on the 
deceased husband’s life be reckoned as part of his gross estate, 
the wife being the sole beneficiary and all premiums having 
been paid from community funds? 

“To this we answer, only one-half. 

“2. Must the total proceeds of a policy upon a decedent’s 
life taken out after marriage, children being the sole bene- 
ficiary, and all the premiums having been paid from com- 
munity funds, be reckoned as part of his gross estate; or, in 
the circumstances, is only one-half to be included? 

“To this we reply, only one-half should be included. 

“3. Must all proceeds of policies issued before marriage 
upon the deceased husband’s life be reckoned as part of his 
gross estate, the wife being the sole beneficiary, the first 
premium having been paid from his separate funds, and all 
subsequent ones from community funds; or, in the circum- 
stances, is the total received under the policies reduced by 
one-half of that proportion of such total which premiums 
satisfied with community funds bear to all premiums paid, 
the amount to be regarded as belonging to the gross estate? 

“To this we reply, only the total proceeds less one-half of 
the indicated proportion becomes part of the gross estate.” 

If we read this decision aright, in those states that 
have community property laws, (viz. Arizona, Cali- 
fornia, Idaho, Louisiana, New Mexico, Nevada, Okla- 
homa, Texas, and Washington), it is apparent that 
regardless of any control of the incidents of owner- 
ship in a policy, a point that should be reiterated, the 
payment of a premium by an insured constitutes the 
determination of tax liability. The significant thing 
about the situation is that it seems to be an impos- 
sibility to segregate the parts of the community. Re- 
gardless of the fact that the husband is the bread- 
winner of the family, whatever, “directly or indi- 
rectly,” he produces belongs to the community. The 
extraordinary import of this situation is fully realized 
by those who have had occasion to handle life insur- 
ance proceeds wherein the premiums were paid in 
whole or in part by either permanent or temporary 
residents of a community property state. The ex- 
traordinary complications along these lines that have 
come to the attention of the writer are amazing in 
the injustice that has actually, in some cases, been 
perpetrated. 


The fact remains that the husband has made the 
money. He creates the community entity, and he 
actually disburses it. That is, he pays “directly” the 
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premiums on his half of the insurance owned by the 
community entity, and he pays the premiums “indi- 
rectly” on that half owned by the wife. He has the 
right from the life insurance company, in accordance 
with the provisions in the policy, to change the 
beneficiary from his wife. But this right might have no 
validity. If, for example, he should make his mother 
the beneficiary of insurance which comes under the 
community property law, and he were to die, the 
mother could not collect in full, and the wife could 
collect a part even though she had been divorced. 
There would have to be some agreement between the 
parties to the proceeds, no matter what injustice might 
be involved. The insured, however, could make a loan 
against the policy without the knowledge or permis- 
sion of the wife, or cash it out entirely, according to the 
practice of most life insurance companies. Or, he could 
simply stop paying the premiums. In effect, therefore, 
he practically controls the policy but, for the purposes 
of taxation in the event of his death, the Treasury 
Department can assess tax upon only one-half. In 
that respect, at least, the community property law is 
an unmixed blessing to the man who owns a large 
amount of life insurance. 


UT, to what extent can we carry forward the deci- 
sion of the Supreme Court in the Lang case? What, 
for example, will be the bearing of this decision upon 
partnership insurance in community property states? 


A case in Arizona® suggests some of the problems 
that must be faced. Two partners took out insurance, 
making the wives the beneficiaries under a definite 
“buy and sell” agreement. At the death of one, the 
survivor was to take the business, and the proceeds of 
the insurance policy were to be used to purchase same. 
The premiums were paid by the partnership. The 
widow was executrix of the estate of the partner who 
died. She tried to upset the agreement as to sale on 
the basis that she already owned one-half of his inter- 
est, and that therefore the “buy and sell” agreement 
was nulland void. Her contention was that the agree- 
ment was testamentary in character. 


The Arizona Supreme Court held 


“We are satisfied that the agency of Winchester over the 
community personal property vested him with full and com- 
plete power to make a contract in the nature of the one in 
question. We know of no legal reason, and indeed none is 
suggested, against the husband exercising such power over 
the community personalty. The contract was certainly bene- 
ficial to the wife of the partner who died first, for the reason 
that she obtained $10,000 cash instead of her husband’s one-half 
interest in a business worth only $19,819.39, itemized $11,819.39 
in personalty and $8000 in ‘good will.’ It is argued by 





5 Coe v. Winchester (Ariz.) 33 P. (2d) 286. 
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appellee that if it be held that a husband who is carrying on a 
partnership business with community capital, as here, can 
dispose of his wife’s interest therein to his partner in consider- 
ation of the partnership’s paying until he dies the premiums 
on an insurance policy on his life, payable to his wife, and she 
collect the policy, that it would or might work a fraud on 
such wife. There is not a scintilla of evidence that either 
Winchester or Coe in making the contract was actuated by 
other than the most noble of motives, nor can it be said that 
the contract was not advantageous to the appellee. . . . We 
concur in Winchester’s opinion wherein he says: ‘I think this 
is an excellent proposition and think we should go on with it.’” 


In this case, it will be noted, the partnership paid the 
premiums, a plan which, in the opinion of the writer, 
has less possible complications than any other arrange- 
ment. If we cannot segregate the financial efforts of 
the husband in community property states, then, ii 
the decision of the Supreme Court, made four years 
after the Arizona case was adjudicated, is to be carried 
to its final analysis, the wife in Arizona owned one-hali 
of the half interest of her husband in a partnership. 
It was admitted that the husband in the Arizona case 
was using community personal property in the trans- 
action of business in connection with his half interest 
in the partnership. However, the question is not 
exactly the same as that involved in the Lang case. 
Nevertheless, it would appear that the widow in the 
Arizona case would have possibly been compelled, 
under the ruling in the Lang case by the Supreme 
Court, to have accepted a less beneficial settlement 
than the one that she actually received. If, however, 
“the agency of Winchester over the community per- 
sonal property vested him with full and complete 
power to make a contract of the nature of the one in 
question,” as pointed out by Judge Ross, partnership 
life insurance with the partnership paying the pre- 
miu, is practically the only way out for a partnership 
enterprise in community property states. 

It is reassuring to note, in conclusion, that, in the 
maze of all these decisions, and the consequent con- 
fusion and uncertainty, the right to have $40,000 of 
life insurance proceeds free from the estate tax of the 
Federal Government will not be questioned or abridged 
by Congress, the Supreme Court, or the Treasury 
Department. All of these decisions and rulings 
strengthen this theory. In fact, it is practically an 
accepted axiom of taxation that this exemption of 
$40,000, when the policy is made payable to a stated 
beneficiary, must not be disturbed. There certainly 
has been no disposition to disturb it. That is some- 
thing. If, therefore, all this litigation with its com- 
plexities and contradictions had accomplished nothing 
else, it would have been thoroughly worth while if it 
has permanently fixed a definite sum of $40,000 depend- 
ably free from federal estate taxation. 











Conflicting Taxation 
How Shall the Problem Be Solved ? 


By JAMES W. MARTIN 


NTERPRETING “conflicting taxation” to refer to 
tax plans and procedures of one jurisdiction which 
interfere in some manner with revenue-raising 

efforts of some other jurisdiction, one might well begin 
by pointing to some of the “cases.” Perhaps more has 
been said of federal-state examples of conflicting taxa- 
tion resulting from overlapping than of any other 
example of this phenomenon. In this category one 
finds state and federal corporate and personal income 
taxes, death taxes, alcoholic beverage taxes, liquid fuel 
taxes, tobacco taxes, and a number of other sales taxes. 
At the state-local level of government much the same 
situation, usually on a smaller scale, is found. 


Principal Previous Investigations 

Study of conflicting taxation on a serious basis awaited 
the development of extensive conflicts between federal 
and state policies. Among the first projects under- 
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taken ona substantial scale was investigation of dupli- 
cating inheritance and estate taxes involving both 
federal-state and interstate relationships. This study 
culminated in early National Tax Association reports 
and subsequently in two or three national conferences 
on the subject in conjunction with, but not as a part 
of, the National Tax Association’s annual conference. 
These moves together with other factors resulted in 
legislation to prevent interstate duplication and in the 
federal crediting provision adopted originally in 1924 
and in a more sweeping form in 1926. The agitation 
may have resulted also in a series of Supreme Court 
decisions! partly outlawing as inconsistent with due 
process of law the double inclusion of intangible prop- 
erty under transfer taxes. 

A more generalized attack on conflicting taxation 
developed during the depression period of the early 
1930’s. The National Tax Association continued to 


maintain a committee dealing with the subject matter 
during much of this period, and Congress interested 
itself through the staff of the Joint Committee on 


Internal Revenue Taxation. Beginning in 1933 and 


continuing for approximately two years the Interstate 
Commission on Conflicting Taxation spent consid- 
erable effort on the investigation of certain particular 
phases of the subject, and its staff published a number 
of reports and offered suggestions as to further inves- 
tigation which might prove fruitful. Subsequently, the 
Treasury Department has made some investigation, 
most of it piecemeal and little of it actually available 
for public consumption. Meantime, such diverse or- 
ganizations as the American Management Associa- 
tion, the American Bar Association, Investment Bankers’ 
Association, and the American Institute of Accountants 
have been concerned with related problems. 

Recently the Treasury Department announced a 
special investigation of the entire subject matter of 
conflicting taxation (so far as the Federal Govern- 
ment is involved) to be conducted under the general 
supervision of the Treasury and the immediate direc- 
tion of Harold M. Groves, with the collaboration of 
other experts in public administration and govern- 
ment finance. This investigation has recently been 
launched and, from a political angle, offers a good deal 


1See First National Bank of Boston v. Maine, 284 U. S. 312, and 
the cases cited in that opinion. 
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of promise. Whether or not its endeavors will result in 
marked additions to our knowledge of the subject one 
can only guess. The study is strategically situated, 
however, to command congressional attention for any 
conclusions that may be reached. 

Meantime, other federal states, including the Brit- 
ish dominions and Switzerland for example, have con- 
fronted similar problems to those faced in the United 
States. Two illustrations from experience elsewhere 
may be suggestive. About eight or ten years ago the 
Australian government provided what is known as the 
Commonwealth Grants Commission to deal specifically 
with this problem.? This body has been provided a 
limited but reasonable amount of money through which 
the Central Government could make grants-in-aid to 
particular states as their urgent needs might dictate. 
This policy was adopted as a supplement to several 
other definite arrangements designed to reduce the 
difficulties from conflicting fiscal policies as between 
the Federal or Central Government and the State 
Governments. In Canada a commission was appointed 
more recently (1937) to investigate the entire consti- 
tutional plan of the Dominion-provincial set-up in the 
light of its operations and to suggest comprehensive 
readjustments which might alleviate the difficulties 
confronted. Asa result of this arrangement there has 
recently been issued a three-volume report,*® supple- 
mented by numerous special studies, in which a gen- 
eral constitutional readjustment is proposed for that 
nation. Before the report could be actually published, 
but after most of the work had been done, Canada 
entered the war; the resulting disturbed conditions 
have denied the report the consideration its quality 
demanded, although, as a matter of fact, one confer- 
ence of Dominion-provincial officials has been held to 
consider the subject matter of the report.‘ 


Conclusions from Federal-State Investigations 


Seemingly study that has been prosecuted in the 
United States as supplemented by incidental light from 
investigations elsewhere justifies certain rather definite 
conclusions. Some of the results of study which seem 
most convincing follow. 


1. If any considerable reformation is to be sought, 
it can be approached either on a piecemeal or on an 
over-all basis. It is an incontestable fact that an adjust- 
ment in any one tax inevitably affects the general 
revenue situation for the jurisdictions concerned. In 
view of this some reformers think any solution must be 
one involving all points on which modification is con- 
templated. Another view is that, in the light of prac- 


*See also R. G. Casey, Commonwealth and State Financial Rela- 
tions, an able brief summary. 

* Report of the Royal Commission on Dominion-Provincial Rela- 
tions, Books I, II and III, and studies listed at p. 261 of Book I. 

* Dominion-Provincial Conference, Jan. 14-15, 1941. 
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tical politics, it is necessary to take what is possible 
at any particular time—regardless of incidental, and 
perhaps minor, disturbances in the general picture. 
For illustration, it may be said that effecting improve- 
ment in the present death tax situation would be un- 
wise unless at the same time the income and sales tax 
issues be dealt with. The view of those favorable to 
piecemeal action, on the other hand, would be that the 
inheritance tax problems should be solved now, if 
possible, even though other issues must wait. 

2. There is a prima facie case against extreme cen- 
tralization.’ The reasons are embodied in the federal 
tradition itself and include several practical considera- 
tions: (a) encouragement of increased fondness for the 
pork barrel; (b) development of greater red tape and 
formalism in the administrative process ; (c) invitation 
to dangers of abdicating control to minority economic 
groups which have special interests to serve; (d) diff- 
culty in the political and technical problems of imple- 
menting the machinery of centralization; and (e) the 
likelihood that such difficulties would impair state 
credit and otherwise interfere with the conduct of 
public services. It is apparent, therefore, that measures 
which provide for extreme centralization are prima 
facie questionable—thus, the general objection to fed- 
eral administration of particular taxes with or without 
distribution of the proceeds or part of them to the 
states. 

3. Although technical, fiscal, legal, political, and 
administrative problems bristle at almost any point at 
which one may attack conflicting taxation, develop- 
ment of a public consciousness of the problems’ im- 
portance seems an almost insurmountable obstacle. 
Indifference to large-scale governmental and economic 
undertakings of this character is as great an impedi- 
ment to constructive action as is opposition to particu- 
lar proposals. 

4. Technical measures such as death, income, and 
alcoholic beverage tax laws involve more urgent con- 
flicting tax problems than do the more obvious dupli- 
cations in gasoline, cigarette, and amusement excises. 

5. Administrative expenses arising from duplicate 
taxation are an important reason for attempting con- 
structive solutions that will cut out overlapping. The 
taxpayers’ costs, irritations, and impaired confidence 
in government constitute a more serious result. Thus, 
as in the case of the economic load of paying the taxes, 
the administrative issues are extensive and involve 
concealed as well as obvious needs for improvement. 

The solutions of the conflicting tax difficulties which 
have been offered in the past have been directed pri- 
marily at such techniques as: (a) separation of the 
sources of revenue for federal and state governments; 
(b) centralization of tax administration with states 


*> See James W. Martin and others, Conflicting Taxation, pp. 27 ff. 
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sharing in the proceeds; (c) enlargement of the scope 
of federal credits for state taxes; (d) development of 
state supplementary revenues superimposed on bases 
determined by the Federal Government; and the like. 
Some writers, notably Mr. Mark Graves and Mr. Frank- 
lin S. Edmonds, have been of the opinion that a good 
solution would involve all or several of these tech- 
niques. My own viewpoint as to legislative strategy 
is that less ambitious attacks on conflicting tax prob- 
lems are in the long run destined to bring larger re- 
sults. Most of the issues that press for solution are 
largely administrative, although many of them depend 
on legislative action. In consequence, I am disposed 
to place primary stress on the possibilities of more 
enlightened administrative policy as a solution for tax 
conflicts.’ 


Federal-State Administrative Points of Attack 


In political and business circles stress is likely to be 
placed on the terrific direct expense of duplicating tax 
administration. There is no doubt that the cost of 
administering two taxes is definitely and emphatically 
objectionable if one administration could reasonably 
do the work hitherto performed by two. It must be 
remembered, moreover, that expenditures are only partly 
incurred by the government. An amount possibly 
approximating equal costs may be shouldered by tax- 
payers directly. If this is the case and the cost of 
administering a federal and a state cigarette excise 
aggregates 3 per cent, then the total administrative 
and compliance cost amounts to 6 per cent of the 
amount of tax actually going into the Treasury. The 
necessity of paying so large a bill additional to the 
amount available for purchase of governmental serv- 
ices tends to undermine public confidence in government 
and renders the aggregate human cost considerably 
greater than its financial expression would lead one to 
suppose. It seems that duplicate expenses of adminis- 
tration ought to be eliminated as far as is consistent 
with sound policy in other directions. 


Two classes of illustrations may be cited. In the 
first place, there are issues involving irritating inter- 
ferences which do not involve actual duplications in 
cost in the financial sense of the word but which raise 
many of the same kind of problems. One of the best 
examples of this is found in the attitude of the war 
department officials toward State Governments. These 
officials leave the impression that they believe any 
effort to tax soldiers represents an attempt to impair 
the national defense. As has been so eloquently sug- 

6 The same ideology underlies recommendations by the Interstate 
Commission on Conflicting Taxation (as distinguished from its 
staff), Martin and others, ibid., pp. 3ff. 

7 This view was originally developed from a different point of view 
n James W. Martin, ‘‘Solution of Federal-State Tax Conflicts from 


the State Point of View,’’ chap. iii, in Tax Relations among Gov- 
ernmental Units, Tax Policy League (1937). 
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gested by the courts * in recent years, however, it is 
difficult to see why soldiers should not be regarded as 
citizens subject to the same requirements as other 
citizens. Particularly difficult for some people to un- 
derstand is why officers living off of a military reserva- 
tion do not have to pay the same taxes as their neighbors 
across the street who have no military connections. 
The short-sighted attitude is to all intents and pur- 
poses reciprocated by the state officials who tend to 
lose sight of taxpayer costs of Federal Government and 
who certainly show little sympathy for Federal Gov- 
ernment programs and practice little economy in spending 
grants-in-aid provided by federal appropriations. 

In the second place, in addition to such issues, 
numerous possibilities incident to handling over- 
lapping tax levies appear to offer opportunities for 
cooperation or perhaps even unification of adminis- 
trative handling. Practice in several states regarding 
the enforcement of alcohol taxes offers an interesting 
lesson. In these commonwealths state enforcement 
agents and field representatives of the alcohol tax unit 
make joint investigations looking toward detection 
and prevention of illicit alcoholic beverage manufac- 
ture. In one state, for instance, it is regularly under- 
stood that alcohol tax unit men “close in” on large-scale 
moonshiners ; whereas the state men look after smaller 
stills. This plan does not mean that the Federal Gov- 
ernment or the State Government defers performance 
of duties until representatives of the other happen to 
be present. It merely means that ordinarily staffs of 
the two levels work together. The economy of this 
arrangement which makes available duplicate infor- 
mation resources at no additional cost is of funda- 
mental significance to alcohol tax administration. 


~ Similar arrangements have been effected to make 
accessible to the state officials certain information col- 
lected by the Federal Government in respect of 
numerous other federal tax measures, notably those 
relating to income and estate taxes. Moreover, data 
obtained from federal income tax administration are 
to some extent usable in connection with property tax 
assessment, corporation capital stock tax administra- 
tion, and perhaps in other directions. Although in 
many states superior facts and figures are gathered by 
the state administration, the federal administration 
appears in no instance formally and generally to take 
advantage of this fact. As a matter of practice, informal 
exploitation of State Government tax information 
resources is not uncommon among federal estate tax 
appraisers and personnel concerned with the enforcement 
of criminal statutes relating to taxation. Although State 
Governments make some use of federal tax adminis- 
tration data, the full possibilities are by no means 


8 O’Malley v. Woodrough, 207 U. S. 277, 39-1 ustc § 9520; Martin, 
Com’r of Revenue v. Wolfford, 269 Ky. 411, 107 S. W. (2d) 267, 
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exploited; and plans for more intimate codperation 
appear to have been little studied. 

In respect of all these areas of minor improvements 
in federal-state tax relationships local governments 
have a considerable stake. In the first place, clumsy 
governmental provisions tend to discredit government 
in general, and local government suffers with the state 
and federal. Moreover, from a revenue standpoint 
localities in most states owe some measure of their 
prosperity to the success of the state taxing program. 
In consequence of these and other related facts, cities 
and other units of local government can not be in- 
different to federal-state tax relationships and to the 
inconveniences occasioned taxpayers by reason of 
duplicate administration. 


State-Local Conflicts 


But local governments are more intimately involved 
than need for defense of their stake in State Govern- 
ment would suggest. There are important tax con- 
flicts incident to relationships between states and their 
own municipalities and subdivisions. One of the spe- 
cific illustrations is found in undignified brawls which 
sometimes take place between large cities and the 
states which gave them existence. One interesting 
illustration is found in the case of state versus local 
property tax assessments. Duplicate machinery in- 
volves taxpayer expense, impairment of public confi- 
dence in government, and general ill-feeling—very 
much as occurs at the federal-state level. For illustra- 
tion, one city made a terrific noise some years ago 
because the State Government which had authority 
to assess certain types of tangible personal property 
did not appraise property subject to the city’s tax laws 
at as high a valuation as the city thought proper, and 
the “noise” was raised notwithstanding the fact that 
over a period of many years, which had witnessed a 
decline in local personalty assessments, the State Gov- 
ernment assessments of such personal property as fell 
in its jurisdiction had been signalized by a 50 per cent 
increase. Although it did not occur in this particular 
case, exactly the converse of this situation is not an 
impossible or an unheard-of occurrence. 

As to the solution of this problem of the distribu- 
tion of assessment responsibility so as to avoid con- 
flicts, one may, perhaps, be unduly prejudiced in favor 
of the work which has recently been published by the 
National Association of Assessing Officers dealing with 
the issue. It seems to me that chapter iii of Assessment 
Organization and Personnel represents one of the most 
definitive contributions to the problem of state-local tax 
conflicts yet published. 

In addition to assessment duplications and property 
tax conflicts arising otherwise, some states and their 
municipalities impose duplicate excise tax levies. 
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Ordinarily these duplications develop friction; although 
in some cases, notably in the Mississippi state-county 
gasoline taxes, few unpleasant incidents seem to have 
arisen. In the case of duplicate general sales taxes, 
inheritance and income taxes, as well perhaps as in the 
case of duplicate automobile registration taxes involy- 
ing states and localities, taxpayer dissatisfaction is 
practically inevitable. A similar situation on perhaps 
a larger scale but with somewhat more justification 
exists in respect of duplicating licenses imposed 
ostensibly for police purposes but frequently involving 
revenue motives. Sometimes the state official and the 
city official each demand a license from the same busi- 
ness for the same month or year as the case may be. 
It would seem reasonable that a state and its creatures 
could work out a plan whereby a clear-cut and definite 
assignment of responsibility for handling both police 
and revenue license collections, as well perhaps as in- 
come, death, and excise levies, could be worked out and 
some of the unseemly noise between states and lo- 
calities hushed up. Incidentally, greatly added tax- 


payer confidence in government might be expected to 
ensue. 


Local v. Local Conflicts 


Not only do local governments experience conflicts 
with their own State Governments which might better 
be elided, but many of them undertake tax adminis- 
tration in direct conflict with other local governments. 
The illustrations noted in respect of state-local tax 
conflicts are, of course, completely duplicated by 
county-city and county-township difficulties apparent 
in some states. 

In Kentucky, for instance, there is mandatory 
duplicate property tax administration machinery, 
except in the case of our very smallest municipalities 
which may or may not duplicate the county machinery 
at their own option. This type of duplication and the 
resulting inconvenience to taxpayers have even less 
to commend them than the similar interferences between 


states and localities. A taxpayer in my own community 


must file an assessment schedule with the city and with 
the county assessor. When the valuation has been com- 
pleted, the one assessment may be 100 per cent above the 
other. As a matter of fact, the average difference ap- 
proximates 18 per cent.® In addition to the sheer expense 
and inconvenience of such a proceeding, the taxpayer 
perforce loses respect for both administrations and, if 
contempt for local government processes is not the 
consequence, at least added difficulty for governmental! 
public relations develops. Again the solution lies, as 
it seems to me, in the outgrowth of Dr. Welch’s re- 
search reported in Assessment Organization and Per- 
sonnel, chapter 1i. [Turn to page 114] 
~ ® James W. Martin and Claude Robinson, ‘‘Assessment of Real 


Property in Fayette County, Kentucky,’’ Southern Economic Jour- 
nal, Jan., 1939, pp. 349 ff. 





WISCONSIN’S INCOME TAX 
On Its Thirtieth Birthday 


By HARRY SLATER** 


HE 1911 ACT was amended to permit the de- 
duction of a two per cent discount on the total 
amount of income taxes paid by individuals 
and corporations, providing the same is paid when 
the income tax return is due.** Tax- 
payers are accorded the option of 
paying their income taxes in install- 
ments, but in such instances they 
cannot deduct the discount. 
The Income Tax Act declares 
that any person who fails to make 
an income tax report or who makes 
an incorrect income tax report, with 
intent in either case to defeat or 
evade the income tax assessment 
required by law, shall be assessed at 
twice the normal tax rate by the 
proper taxing authority and such in- 
creased assessment is to be in addition 
to all other penalties assessed.°® What 
constitutes intent to evade or defeat 
the income tax is primarily a ques- 
tion of fact, and depends upon the 
evidence presented in each case in- 


volving that particular issue.® 


5. Surtaxes 


Since income as a base for obtaining revenue had 
proved so satisfactory, Wisconsin utilized this form 
of taxation through its adoption of the surtax as a 
means of raising revenue for special purposes. 

The creation of the teachers’ annuity and retire- 
ment fund led to and necessitated the enactment of 
the teachers’ annuity and retirement fund surtax. 
Surtaxes on 1918 incomes had previously been em- 
ployed for the purpose of paying the Soldiers’ Cash 
Sonus and for raising funds for the Soldiers’ Educa- 
tional Bonus, the latter surtax expiring several years 


* Concluded from the January issue. 

** Member of the Wisconsin Board of Tax Appeals, and of the 
Wisconsin Bar. 

58 Section 71.10 (3) (c), Wisconsin Statutes (1939), which provides: 
‘‘All taxes as computed on the return, paid in full on the date pro- 
vided for the initial payment shall be discounted in an amount equal 
to two per cent of the total tax.’’ 

As to the non-applicability of this provision to the ‘‘privilege divi- 
dend tax,’’ see Section 71.60, Section 3 (10), Wisconsin Statutes 
(1939). 

59 Section 71.09 (9), Wisconsin Statutes (1939). 

60 Appeal of Connor (WBTA) (June 29, 1940). 


Harry Slater 


later. In 1931 an Emergency Relief Surtax was en- 

acted by Chapter 29,°* which levied a surtax upon 

the incomes of persons other than corporations for the 

year 1931 for the relief of the unemployed, and it was 
assessed, collected, and paid in the 
same manner, upon the same in- 
come, and at the same time pro- 
vided by law for the assessment, 
collection and payment of the 
normal tax, except for expressed 
variations. 


In 1935 * the legislature enacted 
a surtax which was to be imposed 
in addition to existing taxes upon 
all net incomes of persons other 
than corporations. This tax was 
initially designated by statute as a 
“Surtax for Old-Age Assistance; 
Mothers’ Pensions and Increased 
Common School Aids.” * In suc- 
ceeding years the legislature ex- 
tended the life of this surtax, and in 
1939 modified the personal exemp- 
tions so that they now are the same 
as those allowed for the purposes of 
computing the normal income tax.* 

The “60 per cent surtax,” which is payable into 
the state treasury, is equal to 60 per cent of the normal 
income tax, adjusted for surtax purposes.®* The ag- 
gregate of the normal taxes and the “60 per cent 
surtax,” together with the amount of the teachers’ 
annuity and retirement fund surtax, computed in the 
manner hereinafter explained, constitutes the income 
taxes payable by individuals on their incomes. As is 
the case with respect to the normal tax, both the 
“60 per cent surtax” and the teachers’ annuity and 
retirement fund surtax are administered successfully 

61 Wisconsin Special Session Laws (1931-32). 


62 Subsection (2) of Section 4, Chapter 29, Wisconsin Special Ses- 
sion Laws (1931-32). 


63’ Chapter 505, Wisconsin Session Laws (1935). This chapter, as 
amended, is now numbered Section 71.60, Wisconsin Statutes (1939). 

6 Section 1 (1), Chapter 505, Wisconsin Session Laws (1935). 

6 Chapter 443, Wisconsin Session Laws (1939). Section 2 (1) (c) 
provides the ‘‘personal exemptions specified in subsection (2) of 
Section 71.05 shall... apply....’’ Subsection (2) of Section 71.05, 
Wisconsin Statutes (1939), lists the exemptions. 


6 See Section 71.60, (Chapter 505, Laws of 1935, as amended) Wis- 
consin Statutes (1939). 
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by the Department of Taxation, under the statutes 
applicable to the determination and assessment of 
normal income taxes. 

The teachers’ annuity and retirement fund surtax 
is imposed on the net incomes of both individuals and 
corporations and is computed by eliminating the sum 
of $75 from the amount of the corporation’s normal 
income tax, and by deducting $37.50 from the amount 
of the net normal income tax in the case of individuals. 
The amount of tax which remains after the subtrac- 
tion of the exemptions of $75 and $37.50 respectively 
is divided by six to arrive at the correct amount of said 
surtax. This tax is paid into the general fund of the 
state treasury and set apart for specific purposes.” 


6. Administration of Income Tax Act 


It should be noted here that in the discussion thus 
far no attempt has been made to consider and examine 
all of the statutory provisions which were a part of 
Chapter 658 at the time when it became a law. Pri- 
marily the observations made with respect to the 
legislative pronouncements declared in the Act of 
1911 are confined to a cursory review of those legis- 
lative provisions whose application and construction 
were more generally involved in tax litigation. How- 
ever, a discussion of this type must accord some atten- 
tion to the vital subject of tax administration. 
Wisconsin’s first income tax law served as the foun- 
dation upon which was constructed an efficient and 
practical tax administrative structure. With the early 
provisions as a guide, a feasible method of enforcement 
was evolved whereby the ministerial duties relating to 
the proper exercise of authority in income tax pro- 
cedure were apportioned among the taxing subordi- 
nate officers of the state, and their composite efforts 
made possible the practical administration of the 
Income Tax Act. We proceed to an examination of 
some of the initial provisions of Chapter 658 °° in order 
to institute a limited comparison of the early legal 
specifications with those now contained in the statutes. 

Wisconsin inaugurated its income tax operations 
by centralizing the administration and enforcement 
of this tax under the authority of one accountable 
agency, namely, the Tax Commission. That body had 


* Section 71.26 (1), (2), (3), (4) 


. (5), and (6), Wisconsin Statutes 
(1939). 


*°Other administrative provisions of Chapter 658, which are 
basically a part of the current Act. pertained to the manner and 
method of the assessment of incomes (Section 1087m-10-1); fur- 
nishing of accurate statements by corporations, joint stock compa- 
nies, etc. (Section 1087m-10-3); furnishing of reports by persons 
other than corporations, (Section 1087m-10-4); the requirement of 
guardian, trustee, executor and administrator to file returns (Section 
1087m-10-5). A provision of the Act of 1911 is of interest although 
it is now eliminated. It declared that: ‘‘For each question un- 
answered the assessor or deputy assessor, failing to present satis- 
factory cause for such omission to the state tax commission, shall 
be subject to a penalty of five dollars, and said penalty shall be 
deducted from the compensation of said assessor or deputy assessor 


at the time such compensation is paid.’ (Section 1087m-10-6.) (Wis- 
consin Session Laws (1911). 
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been in existence for some years previous to the time 
when the Act became operative, and it was, therefore, 
in a favorable position to accept the important duties 
and responsibilities which the legislature delegated to 
it upon the passage of Chapter 658. The law directed 
the Tax Commission to divide the state into various 
assessment districts and authorized the Commission 
to appoint Assessors of Incomes for each assessment 
district in the state. The Assessor was required to 
be a citizen and elector of Wisconsin, and he was per 
mitted to hold his office for a term of three years unless 
removed for cause prior to that time.®® The Assessor 
was not obliged to be a resident of the particular 
assessment district for which he was appointed, and 
at the option of the Commission he could be trans- 
ferred from one assessment district to another. Each 
Assessor was accorded the privilege of appointing 
such deputies and other assistants as he needed to 
aid him in the performance of the duties imposed upon 
him by statute. The salary of the Assessor and the 
compensation of his deputy and assistants were deter- 
mined by the Commission and based to a certain ex- 
tent upon the Commission’s valuation of all of the 
property in its state assessment.*° The jurisdiction 
of the Assessor extended over individual income tax 
assessments and did not apply to corporation income 
tax returns and corporate assessments. The same 
authority is still vested in the Assessor.” 

The Assessors levied assessments which were re- 
viewable by the County Boards of Review upon appli- 
cation by an aggrieved taxpayer.’? Such Boards were 
composed of three members appointed by the Tax 
Commission, and these members were required to be 
residents of the district for which they were selected 
to act; their compensation was set by the Commis- 
sion.** The reviewing Boards met at periods desig- 
nated by law, and each Board operated independently. 
There were seventy-one County Boards of Review 
(one for each county in the state) hearing, in some 
cases, similar questions of law relating to the con- 
struction, interpretation, and application of the In- 
come Tax Act, and since each Board was permitted 


6° Section 1087m-8 (2), Chapter 658, Wisconsin Session Laws 
(1911), 


7 The provision (in part) of the 1911 Act, which fixed the salaries 
of the Assessors and their deputies and assistants, declared that 
the salaries ‘‘shall be fixed by the state tax commission, but such 
salaries, together with the expenses of such assessors and their 
deputies and assistants, shall not in any year exceed in amount five 
cents for every thousand dollars of the valuation of all property as 
fixed by the tax commission in the state assessment of the preced- 
ing year.’’ (Section 1087m-9, Chapter 658, Session Laws of 1911.) 

71 Section 1087m-10 (1), Chapter 658, Wisconsin Session Laws 
(1911); present provision is Section 71.09 (2), Wisconsin Statutes 
(1939). 


In Wagner v. Leenhouts, 208 Wis. 292, the Supreme Court discusses 
the powers of the Assessor of Incomes under the provisions of 
Section 71.11 (2), Wisconsin Statutes. 


72 Section 1087m-17 (1), Chapter 658, Wisconsin Session Laws 
(1911). 


73 Section 1087m-14, Chapter 658, Wisconsin Session Laws (1911). 
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to make its own separate determination, uniformity 
in deciding tax problems was not generally achieved. 


In the instance of corporations, joint stock com- 
panies, Or associations, the State Tax Commission 
was charged with the duty of auditing income tax re- 
turns and records, and upon it also rested the respons- 
ibility of making assessments of income taxes. On 
appeal by any aggrieved corporation, joint stock 
company, or association, the Commission, in its capac- 
ity of quasi-judicial reviewing agency,"* was required 
to judge the validity of the additional assessment 
appealed from, said additional assessment having been 
levied by said Commission in its role of income tax 
administrator and enforcement authority. 


The 1911 Act yielded to several important legisla- 
tive changes, which strengthened and improved its 
administration as well as reformed the method of 
reviewing assessments. The powers of the Commis- 
sion were clarified and enlarged, civil service was pro- 
vided for the Assessors,**® and a definite schedule of 
salaries was arranged.”® 

In 1939 the state administration recognized the need 
for further improving the operation of the Income 
Tax Act, and through its efforts Chapter 412 was 
enacted. By this law, the Wisconsin Department of 
Taxation and the Wisconsin Board of Tax Appeals 
came into existence. The Department of Taxation 
took over the duties and responsibilities of the Com- 
mission, and the Department was placed under the 
direction of a Commissioner of Taxation.** The Board 
of Tax Appeals, consisting of three members, was 
created as a separate department of government, and 
it hears all of the tax appeals arising throughout the 
state. The law creating the Board of Tax Appeals 
and the procedure under it was modeled to a certain 
extent upon the law applicable to, and the practice 
followed by, the United States Board of Tax Appeals. 
The jurisdiction of the Board embraces the review of 
denials of claims for refunds, and includes the review 
of assessments of income taxes and gift taxes, as well 
as assessments levied against railroad companies, 
street railway companies, light, heat and power com- 
panies, telegraph companies, and others operating 
similarly. 

The former Tax Commission exercised supervisory 
powers over the Assessors in the various assessment 
districts of Wisconsin. (This duty is now performed 
by the Department of Taxation.) *® Through the ex- 
ecution of its statutory duties relating to the appoint- 


74 Section 1687m-13, Chapter 658, Wisconsin Session Laws (1911). 

* Regulation Article 1602. ‘‘Assessors of Income’’, Wisconsin In- 
come Tax Regulations (1932); see also Section 73.05, Wisconsin 
Statutes (1939). 

76 Section 73.07, Wisconsin Statutes (1939). 

77 Session Laws of 1939 (Chapter 73, Wisconsin Statutes (1939)). 

*8 Section 73.02, Wisconsin Statutes (1939). 

8 Section 73.05, Wisconsin Statutes (1939). 
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ment of the seventy-one County Boards of Review, 
the former Tax Commission exercised some influence 
over the composition of these review Boards. When 
it is recalled that the determinations of the Boards 
were reviewed by the Tax Commission upon appeal,*° 
it is not surprising that this form of judicature led to 
a certain degree of criticism by interested citizens, 
who contended that such a procedure for review did 
not surround the appellate proceedings before the Tax 
Commission with absolute impartiality. The change 
in the review of income tax assessments, effected 
through the passage of Chapter 412, was urged by per- 
sons throughout Wisconson who believed that by 
divorcing the administrative activities from the quasi- 
judicial functions, realistic impartiality and uniformity 
in considering and determining tax problems could 
be achieved. After that chapter became law, where 
formerly seventy-one separate Boards determined the 
legality of assessments upon appeals taken by indi- 
viduals, under the new procedure only one central 
quasi-judicial agency, having no interconnection with 
the administering agency, became the reviewing tri- 
bunal. By statute, independent action by the Board 
of Tax Appeals is safeguarded, and the Department 
of Taxation appears before the Board by its own 
counsel. 


HE Board of Tax Appeals also took over from the 

Tax Commission the quasi-judicial functions relat- 
ing to the review of income tax assessments levied 
against corporations, and assessments levied against the 
property of railroads and public utilities. This construc- 
tive step in the appellate procedure resulted in the 
establishment of a separate and independent quasi- 
judicial tribunal for the purpose of reviewing the 
assessments made by the tax department, rather than 
permitting the administering agency, namely the Tax 
Commission, to act in the capacity of both Assessor 
and judge of its own acts in instances where the pro- 
priety of assessments was at issue. Because of this 
significant change in the income tax law administra- 
tion, the appeal procedure now follows a more judica- 
tive course, and uniformity in the field of quasi-judicial 
review of said assessments in Wisconsin is a reality. 


The Board of Tax Appeals has been successful in 
disposing of old cases which were transferred to it 





8 Section 1087m-17-1 (Chapter 658) provided that: ‘‘The board 
shall hear and examine, and permit the assessor to examine, any 
aggrieved or other person upon oath who shall appear before it in 
relation to any assessment or commission of income, and may 
increase or lessen the amount of any income assessed, if satisfied 
from the evidence submitted and the statements of the assessor, that 
such change should be made.”’ 


The appeal from the County Board of Review’s decision was to 
the Tax Commission, the agency which had appointed the Board. 
Section 1087m-19-1 (Chapter 658) provided that: ‘‘Any person dis- 
satisfied with any determination of the county board of review may 
appeal within twenty days of [to] the state tax commission, to 
whom a copy of the record of the board shall be certified, together 
with all evidence or a copy thereof, relating to such assessment.’’ 
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upon its organization; new appeals, which are con- 
stantly being filed and for which no filing fee is 
charged, are set for hearing within a relatively short 
period of time after being received by the Board. 
Thus both taxpayers and taxing authorities are given 
prompt action with respect to the reasoned determina- 
tion of vital questions of income taxation, and under 
the present system, the rights of neither are prejudiced 
by protracted delays. Notices in advance of hearings 
for a day certain are sent to the interested parties 
several weeks previous to the hearing date, and by 
this course of action ample time for preparation is 
provided both to the taxpayer and to the state.** Rules 
of practice and procedure have been formulated and 
promulgated, and their simplicity and brevity make 
the practice before the Board free from complexity. 
The Department of Taxation, charged with the admin- 
istration of the state income tax law, is proficiently 
discharging its essential statutory responsibilities to 
the end that substantial savings in the cost of admin- 
istration have been achieved. The Board operates 
economically under a separate appropriation granted 
by the state legislature. 

The assessment districts, which have been reduced 
in number to four for the entire state, are located at 
Appleton, Eau Claire, Madison, and Milwaukee, and 
each district is supervised by an Assessor of Incomes, 
who in turn is under the jurisdiction of the Department. 

The Department of Taxation simplified the method 
of filing income tax returns,*” and at the present time 
the income tax form contains the following statement: 
“No person is required to file a return except the following: 

1. Single person whose net income is $800 or more. 

2. Married persons whose net income is $1600 or more. 

3. All persons having total receipts of $5,000 or more. 

4. Those requested to file.” ™ 

To assure equitable reporting as between all tax- 
payers, as well as correct reporting of income, returns 
are carefully examined by taxing officers, and a staff 
of field auditors are engaged in auditing the books and 
records of taxpayers both in the office and out in 
the field. 


Whenever, in the opinion of the Department of Tax- 
ation, income of a taxpayer which is subject to tax has 
not been properly self-assessed as provided for by law, 


‘' For a more detailed discussion concerning the Wisconsin Board 
of Tax Appeals, see Harry Slaier. ‘‘Functions and Procedure of the 
Wisconsin Board of Tax Appeals,’’ The Tax Magazine, December, 
1940, 


8 The Department of Taxation is empowered to make such rules 
and regulations as it deems necessary in order to carry out the 
provisions of the income tax law. (Section 71.22 Wis. Statutes) 
(1939). Revised regulations of the Wisconsin Department of Taxa- 
tion became effective January 1, 1942. They supersede prior regula- 
tions. These newly promulgated regulations are available in 
printed form in the second edition of Wisconsin Red Book, (Admin- 
istrative Rules and Orders) published by the State of Wisconsin. 


83 The above quoted statement is from a copy of the ‘Individual 
Income Tax Return’’ for 1940, required to be filed on or before 


March 15, 1941. See Section 71.09 (4) (a), Wisconsin Statutes 
(1939). 
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notice of an additional assessment is communicated by 
the taxing officials of the state informing such tax- 
payer that an increased assessment of income taxes 
has been levied upon his income. If any person, feel- 
ing aggrieved by said notice of assessment, desires 
to contest such assessment, he is required, within 
thirty days after the receipt of said notice, to make 
application for abatement of the tax assessed by virtue 
of the additional assessment. Such application is made 
to the Department of Taxation in the case of corpora- 
tions, and to the Assessor of Incomes in the case of 
persons other than corporations. The Department 
or the Assessor in the case of persons other than 
corporations has six months within which to act upon 
the abatement application after it is filed. Upon the 
denial of such application, if the taxpayer wishes the 
action of the Department or the Assessor reviewed, 
the aggrieved taxpayer may appeal to the Board of 
Tax Appeals by filing a petition with the clerk thereof 
within thirty days from the denial of the application 
for abatement.“ 

Following the passage of the income tax law, the 
statutes provided for the secrecy of income tax returns 
and they prohibited any information in connection 
therewith from being divulged. After much debate 
upon the question of whether or not such returns 
should be subject to secrecy, and after an attempt had 
been made to make of it a political issue, the statute 
providing for secrecy was eliminated from the law 
in 1923.°° 

The present statute, in respect to secrecy of returns, 
provides, in substance, that no person shall divulge 
or circulate for revenue or offer to obtain, divulge or 
cuculate for compensation any information derived 
from an income tax return. It is declared in the law 
that this restriction is not to be construed to prohibit 
publication by any newspaper of information derived 
from income tax returns for purposes of argument nor 
to prohibit any public speaker from referring to such 
information in any address.*® 


Legislative Developments 


The course of time brought with it many changes i1 
the substantive provisions of the Act of 1911. Such 
statutory modifications were partially the outgrowth 
of the various tests and experiences to which the law 
was subjected, and their results in certain instances 





For the exact statutory language, and for a more thorough state- 
ment of the review procedure following the levy of an additiona! 
assessment, attention is directed to Sections 71.12, 71.14, 71.16, 73.0! 
(6) (a) and (b), and 73.015 (1) (2) (3) (4) (5) and (6) of the Wis- 
consin Statutes (1939); also Rules of Practice and Procedure Wiscon- 
sin Board of Tax Appeals (available for distribution) reported in 
local tax services. See also Newport Co. v. Tax Commission, 21° 
Wis. 293. 

As to refunds and credits, see Section 71.17 Wisconsin Statutes 
(1939), 

8 Chapter 39, Wisconsin Session Laws (1923). 

86 Section 71.20, Wisconsin Statutes (1939). 
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revealed the necessity of closing loopholes as well as 
clarifying those legislative declarations which had 
proven ambiguous when specifically applied. The 
rapid advancement of commerce and industry in Wis- 
consin, and the widespread individual initiative evident 
in the past years led to the presentation of important 
tax problems which required the considered judgment 
of the legislature in obtaining solutions to them. For 
example, corporations which formerly confined their 
manufacturing and selling operations to Wisconsin 
expanded their commercial enterprises to an extent 
which required them to conduct their trade in several 
states, while out-of-state corporations seeking the fertile 
markets of Wisconsin made ready to carry on part of 
their business here. This situation prompted the 
State of Wisconsin to adopt a practical and uniform 
method of reporting income—a method designed to 
assure both the state and the taxpayers that income 
earned in Wisconsin would be truly reflected in the 
income tax reports filed. 


T O AFFORD taxpayers who do business both in 
Wisconsin and in other states the opportunity of re- 
porting their income for taxation in this state upon an 
apportionment basis, when such a method will rea- 
sonably and equitably demonstrate their taxable in- 
come as provided for in the Income Tax Act, 
legislation designed to carry out that purpose was 
added to the original law.*? Fundamentally it de- 
clares that persons 


“engaged in business within and without the state shall be 
taxed only on such income as is derived from business trans- 
acted and property located within the state.” 
The amount of the income apportionable to Wisconsin 
may be determined by: an allocation and separate 
accounting thereof, when, in the judgment of the De- 
partment of Taxation, that method will reasonably 
reflect the income properly assignable to this state, 
but otherwise in the manner outlined in the income 
tax law.*® 

The current law provides that the taxpayer’s net 
income which remains after certain statutory adjust- 
ments have been made shall be apportioned to Wis- 
Where, 
in the case of any person engaged in business within 
and without the State of Wisconsin and entitled to an 
apportionment of his income as provided for by statute, 


consin on the basis of three specified ratios.*® 


87 At the Thirty-fourth annual tax conference of the National Tax 
Association, held in St. Paul, October 13 to 16, 1941, the subject of 
“Income Allocation Problems’? received serious consideration. 
Papers were delivered upon this subject and discussions were had 
upon the topic of uniformity of formulas as between states. (The 
papers and the discussion were reported.) 


88 Method of apportioning income from business within and with- 
out Wisconsin is outlined in Section 71.02 (3) (d) and its subsec- 
tions, Wisconsin Statutes (1939). 


89 See Section 71.02 (3) (d) and its subsections, Wisconsin Statutes 
(1939) for complete details with respect to statutory ratios. 
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it be shown, to the satisfaction of the Department of 
Taxation, that the use of any of the three ratios pre- 
scribed by Chapter 71 gives an unreasonable or inequi- 
table final average ratio because of the fact that such 
person does not employ, to any appreciable extent in 
his trade or business in producing the income taxed, 
the factors made use of in obtaining such ratio, this 
ratio may, with the approval of the Department, be 
omitted in obtaining the final average ratio which is 
to be applied to the remaining net income to secure 
proper apportionment. The state Supreme Court in 
several noteworthy cases * has discussed principles of 
law applicable to the subject of income apportionment. 
The Circuit Court * and the Board of Tax Appeals * 
have considered and determined questions relating to 


the employment of reasonable and valid apportion- 
ment methods. 


The statute pertaining to the authorized method of 
reporting income has been revised since the original 
Act was passed, and it now declares, in effect, that 
persons who customarily estimate their incomes or 
profits on a basis other than cash receipts and dis- 
bursements may, except in certain cases, with the 
consent and approval of the Department, return for 
assessment and taxation the income or profits earned 
during the income year, in accordance with the method 
of accounting which they regularly employ in keeping 
their books. If no such method has been used, or if 
the method employed does not clearly reflect the tax- 
able income under the provisions of the Act, the com- 
putation is made upon such basis and in such manner 
as in the opinion of the Department will most clearly 
reflect the taxpayer’s income.” 


Several other declarations in the present Act are of 
sufficient importance to warrant a brief reference.” 
They are these: Every partnership is required to 
furnish to the Assessor a true and accurate statement 
setting forth the facts as to its income in the manner 
and form considered necessary to enforce the provi- 


” Trane Company v. Tax Commission, 235 Wis. 516; Curtis Com- 
panies, Inc. v. Tax Commission, 214 Wis. 85; United States Glue 
Company v. Oak Creek, 161 Wis. 211. 


1 Aluminum Goods Mfg. Co. v. Wisconsin Tax Commission, (Dane 
County Cir. Ct. Feb. 6, 1941). 


% Appeal of Duluth & Superior Bridge Company (WBTA) (Sept. 
6, 1941); Appeal of Twin Disc Clutch Company (WBTA) (Jan. 12, 
1940); Appeal of Marinette Knitting Mills (WBTA) (Dec. 15, 1939). 


% Accounting method must reflect correct income. Wis. O. I. & 
Bronze Co. v. Tax Commission, (Reargument 202 Wis. 364); Motors 
Acceptance Co. v. Tax Commission, 193 Wis. 41; State ex rel. Wald- 
heim & Co. v. Tax Commission, 187 Wis. 539; Appeal of Mont- 
gomery Ward & Co. (WBTA) (June 19, 1941); Appeal of Lee, 
(WBTA) (February 21, 1941); Appeal of Mack, Sr. (WBTA) 
(December 15, 1939). See also Section 71.02 (3) (a) and (b), Wis- 
consin Statutes (1939). 


% Some of the other statutory declarations not herein referred 
to or discussed relate to ‘‘reorganization provisions’’ of the statute 
which were incorporated into the Income Tax Act after 1911. Section 
71.02 (2) (i) 1, 2, 3, 4, 5, 6, 7, 8 and 9 of Wisconsin Statutes (1939) 
deals with this subject. For cases on this topic see: Walter Alexz- 
ander Co. v. Tax Commission, 215 Wis. 293; Miller v. Tax Com- 
mission, 195 Wis. 219; also, Appeal of Industrial Clutch Co., 
(WBTA) (March 13, 1940). 








100 TAX ES—The Tax Magazine 


sions of the Income Tax Act; * in case of the failure 
on the part of any person to make an income tax 
report within the time prescribed, the Department of 
Taxation or the Assessor may enter an assessment 
against such person, upon giving ten days’ notice by 
mail, in a sum of not less than $500; °° any person fail- 
ing to make a return, who is required by law to do so, 
or refusing to make one in the manner and form pro- 
vided for, or who makes a return which does not dis- 
close his entire taxable income, shall be assessed by 
the Department of Taxation, or the Assessor in the 
case of individuals, according to the officers’ best judg- 
ment; *’ executors and administrators are required to 
file an income tax return with the Assessor of the 
county in which the decedent resided at the time of 
his death, or in the county in which the executor or 
administrator resides if the decedent was a non- 
resident, in all cases where if the deceased were living, 
the decedent would have been required to file a re- 
turn; °° any person who has made an incorrect income 
tax return for any of the years since January 1, 1911, 
with intent to defeat or evade the income tax assess- 
ment which is provided for by law, or who has failed 
to file any income tax return for any of said years, is 
subject to an assessment for income of any such year, 
and the same may be assessed when discovered by the 
proper assessing authority.*® The legislature has also 
incorporated in the existing income tax law a provi- 
sion for preventing corporate tax evasion.’°° During 
the 1941 legislative session several income tax provi- 
sions were adopted,'' and a few of these have been 
already discussed. 


% Every partnership shall furnish a statement (Section 71.09 (5)); 
partners required to file individual returns, Section 71.02 (5) (a). 
This provision provides in part: ‘‘There shall be included in com- 
puting the income of each partner his distributive share, whether 
distributed or not, of the net amount of the partnership for the 
income year.'’ (Wisconsin Statutes (1939).) Appeal of Karras, 
Admr,. (WBTA) (December 6, 1940). 

*® Section 71.09 (6) Wisconsin Statutes (1939), 

® Section 71.09 (8), Wisconsin Statutes (1939). 

* Section 71.095, Wisconsin Statutes (1939). 

® Section 71.115 (1) (ce), Wisconsin Statutes (1939). 


1° Section 71.25 (1) and (2), Wisconsin Statutes (1939). For cases 
decided by the Wisconsin Supreme Court, see: Burroughs Adding 
Machine Co, v. Wis. Tax Commission, 237 Wis. 423; Northern States 
Power Co. v. Wis. Tax Commission, 237 Wis. 433; Walter Alexander 
Co. v. Wis. Tax Commission, 215 Wis. 293; Curtis Companies, Inc. 
v. Wis. Tax Commission, 214 Wis. 85; Cliff’s Chemical Company v. 
Wis. Tax Commission, 193 Wis. 295. See also Appeal of Duluth & 
Superior Bridge Company (WBTA) (decided Sept. 6, 1941). 

1 In a pamphlet prepared by Howard F. Ohm, Chief, Wisconsin 
Legislative Reference Library (August, 1941) the following state- 
ment sets forth the summary of the action of the ‘‘1941 Regular 
Session of the Wisconsin Legislature’’ dealing with income tax 
measures : 

“Chapter 63 continues the 60% surtax on individual incomes for 
two more years, and provides a limitation for deduction of federal 
income, excess profits, and defense taxes of 10% of the taxpayer's 
net income in case of corporations and 3% in case of individuals. 
Chapter 189 provides that in computing the net income of an estate, 
a deduction may be allowed for premiums on fidelity bonds of an 
executor or administrator; also that returns of income by a fiduciary 
may be dispensed with by court order where it is evident that no 
income tax will be due. In computing net income of a trust, a 
deduction is allowed for expenses of administration and fees and 
commissions paid to trustees, executors, or administrators. Chapter 
315 provides an offset against Wisconsin income taxes with respect to 
dividends received on stock in state building and loan associations 
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By Chapter 505, (Laws of 1935), the “privilege divi- 
dend tax” law was incorporated with the Income Tax 
Act. That statute as it was originally enacted pro- 
vided for the levy of a tax for the “privilege of declar- 
ing and receiving dividends, out of income derived 
from property located and business transacted” in 
Wisconsin. At the time of the law’s publication the 
tax imposed was equal to 2% per cent “of the amount 
of such dividends declared and paid by all corporations 
(foreign and local), except those specified” in the 
Act.'°? In the case of corporations “doing business 
within and without the State of Wisconsin, such tax” 
applies only to “dividends declared and paid out of 
income derived from business transacted and property 
located” within this state.7°% The initial levy of the 
“privilege dividend tax” was increased in 1939 from 
2'% per cent to 3 per cent.’ 


HIS tax raises several million dollars biennially, and 

by virtue of legislation enacted in the 1941 session of 
the legislature, its legal existence was extended to 
July 1, 1943.°° The constitutionality of the “priv- 
ilege dividend tax” was tested before the state Supreme 
Court early in 1940, in J. C. Penney Company v. Wis- 
consin Tax Commission,'®® when the court held that: 


“ec 


the considerations which require us to hold sec. 3 of 
the act, sec. 71.60 Stats.,” (privilege dividend tax) “to be 
invalid when applied to foreign corporations have no applica- 


tion to the declaring and receiving of dividends of a Wisconsin 
corporation.” 


The validity of this section was upheld upon appeal, 
however, in a subsequent decision by the United States 
Supreme Court in State of Wisconsin et al. v. J. C. 
Penney Company.’ The latter Court remanded the 
case back to the state Supreme Court, which tribunal 
receded from its former position in accordance with 
the mandate of the United States Supreme Court.’ 


Several questions relating to the “privilege dividend 
tax” law have been adjudicated by the Board of Tax 
Appeals; those cases involved issues affecting the ap- 
plication of that tax to constructive dividends; *® the 
application of the tax to dividends declared and paid 
by a domestic holding company ;?"° the application of 
the tax to dividends declared and paid out of capital 


so that stockholders in state associations may enjoy the same ad- 
vantages under the Wisconsin income tax law as are enjoyed by 
stockholders in federal associations under the federal income tax 
laws.”’ 

102 Section 71.60, Section 3 (1) provides: ‘‘. . ., except those speci- 
fied in paragraphs (d) and (g) of subsection (1) of section 71.05,”’ 
of Wisconsin Statutes (1939). See also Section 71.60, Section 3 (5) 
and (6), Wisconsin Statutes (1939). 

103 Section 71.60, Section 3 (4), Wisconsin Statutes (1939). 

10 Chapter 198, Wisconsin Session Laws (1939). 

10 Chapter 63, Wisconsin Session Laws (1941). 

106 233 Wis. 286. 

107 311 U. S. 435. 

08 J. C. Penney Company v. State of Wisconsin et al., 238 Wis. 69. 

109 Appeal of Northwest Engineering Corp. (WBTA) (Nov. 7, 1939). 

10 Appeal of Comet Company (WBTA) (Jan. 12, 1940). 
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assets; "21 and the application of said tax to dividends 
with respect to treasury stock.’ 


Comparison of Revenue and Its Allocation 


A comparison of the figures representing the rev- 


enue which was received shortly after the Income Tax 
Act went into effect with those figures which disclose the 
receipts now obtained from this source of taxation is 
the best evidence of the importance of the income tax 
to Wisconsin’s financial structure. The Seventh Bien- 
nial Report of the Wisconsin Tax Commission, issued in 
1914, discloses the following statistical information 
in connection with the actual cash collected in the 
early years of the Act’s operation. The first assess- 
ment of 1912 yielded the sum of $1,631,413.38, and in 
the second year, i. e., between June 30, 1913, and June 
30, 1914, the law yielded the amount of $1,935,846.54. 
These figures represent the actual yield of the income 
tax over and above the personal property offset.’ 
On page 127 of that report this statement appears in 
discussing the personal property offset: 

“Of the income tax annually assessed, forty-six per cent 
is now offset or paid with personal property tax receipts. In 
fifty-two counties of the state more income tax is paid by 
personal tax receipts than in cash. The nineteen counties in 
which cash collections exceed personal tax offsets contain 
much larger population than the other fifty-two counties; but 
the fact remains that over a larger territorial part of the state 
the cash collections are less than one-half of the income 
assessed.” 

According to the report of the Department of Tax- 
ation for 1940, income taxes produced approximately 
8.6 per cent of the state’s revenue for that year. The 
collections of income taxes in the fiscal years since 
1936 are shown below: 14 


Year Income Tax Collection 
1 Rs Pee woos $IZA8O17279 
1 |, ede Sem ier ay SP teet cere ae 18,810,707.70 
eae en retro: 18,653,306.78 
ee ee ere ee? 14,729,180.84 
Mee ern Pere 17,658,440.54 


The normal tax is the basic tax in Wisconsin since 
it accounts for approximately 70 per cent of all of 
the income tax collections.’ 

The division of revenue which was set forth in the 
Act of 1911 differs materially from the allocation now 
made by statute. Under the original income tax law, 
all revenue received from income taxes was distributed 
as follows: 10 per cent to the state; 20 per cent to 





11 Appeal of Central Improvement Company (WBTA) (June 29, 
1940). 


12 Appeal of Wisconsin Michigan Power Company (WBTA) (Jan. 
26, 1940). 

13 Seventh Biennial Report of Wisconsin Tax Commission (1941), 
page 100. 

14 Biennial Report of Wisconsin Department of Taxation (1940), 
page 44. 
15 Tbid. 
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the county; 70 per cent to the town, city, or village in 
which the tax was assessed, levied, and collected,’ 
while by the provision of Chapter 71 the distribution 
now is on the following basis: Out of all the moneys 
collected for normal income taxes, there is set aside 
the amount of the appropriation made to the division 
of income tax administration of the Department of 
Taxation."* The amount of such appropriation is 
borne by the state, the counties, and the towns, cities, 
and villages in the proportion that normal income taxes 
were distributed to the state and to each such instru- 
mentality during the next preceding fiscal year. The 
pro rata share of said appropriation, which is borne 
by the state and by each such unit of government, is 
set aside out of the first moneys collected for normal 
income taxes and distributable to the state and to 
each said instrumentality. The remainder of all 
normal income taxes collected is divided as follows, 
to-wit: 40 per cent to the state; 10 per cent to the 
county; and the balance to the town, city, or village 
from which the income is derived; this distribution 
is subject to certain exceptions specified in the 
statutes."® 

In concluding this summarized discussion of the 
developments of the Income Tax Act as viewed on its 
thirtieth birthday, it is appropriate to reflect for a 
moment upon the important role which this specific 
tax has played in the production of revenue for Wis- 
consin. This state as a pioneer three decades ago 
embarked upon an experiment in the field of taxation 
through its adoption of a levy upon incomes, and 
thereby established as feasible and stable the method 
of imposing graduated rates of taxation upon incomes 
of both individuals and corporations. 

Wisconsin’s successful administration of the income 
tax law, as well as the constructive results which the 
Act obtained for the state’s economy, served to influ- 
ence in some measure the governmental course of 
action of more than thirty states in the nation which 
have followed the lead of the State of Wisconsin and 
through statutory enactments have included the in- 
come tax as an integral part of their fiscal systems. 


In continuing the Tax Savings Plan inaugurated 
in August last year, the United States Treasury has 
announced another issue of Treasury Tax Savings 
Notes Series A and Series B, dated January 1, 1942, 
due January 1, 1944. 





116 Section 1087m-23, Chapter 658, Wisconsin Session Laws (1911). 
117 Section 20.09 (4), Wisconsin Statutes (1939). 
118 Section 71.19, Wisconsin Statutes (1939). 



































































































































































































































HE SELECTION and collection of data per- 

tinent to a state’s fiscal capacity usually is 

predicated upon the ultimate use of such in- 
formation for the choice of proper taxes and tax rates. 
Because the same material reveals the basic sources 
of wealth in the state it can also serve to guide officials 
in borrowing upon public credit. In this brief study 
the emphasis is primarily upon taxation, and the scope 
is further narrowed by the concentration of attention 
upon the State of Maryland. 

There are two approaches in the analysis of a state’s 
capacity to yield tax revenues, one is the absolute, the 
other is the comparative. The absolute involves the 
intensive scrutiny of all intrastate wealth which can 
be subjected to taxation. Such wealth includes natural 
and human resources in use as well as those not tapped. 
The items are farm, forest, mineral, industrial and 
residential lands, water power and the value of fish, 
oysters and other products of intrastate waters, physical 
improvements used for consumption and for produc- 
tion, the market appraisals of goods and services offered 
for sale, income of private persons and businesses, 
inheritable wealth. 

sy no means are all of the facts about such wealth 
available in even the most forward looking states. 
Some items can never be more than approximated, 
others can be secured if energy is spent, and additional 
legislation would be necessary to assure certain other 
information. But from statistical material so assembled 
state officials can form usuable estimates of revenues 
from some sources and approximations from others. 

The second approach to the analysis of state taxa- 
tion lies through the eomparison of the economic re- 
sources of different states, and also the comparison 
of tax experiences when similar tax bases have been 
used. This is a most important method, important 
not only as a technical device but also because it offers 
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an answer to the inevitable and justified question: 
“What are the people in other states paying in taxes’? 
Our traditional and current economic system is pre- 
dominantly competitive; we are bred to the point of 
view of “getting our money’s worth,” and “not paying 
more than the other fellow.” And we are as suspicious 
of our own state and local governmental officials as of 
the butcher, the baker and the candlestick maker. 


This study is concerned predominantly with the com- 
parative method and, as has been mentioned, uses 
Maryland as the point of reference or base. Its pur- 
pose is to present the methods and results of determin- 
ing which states are economically similar to Maryland, 
or similar enough to permit their use in tax analysis. 
There is obviously nothing new in such research, but 
it is my hope that this study will make a slight con- 
tribution toward a more exact determination of a 
state’s taxable capacity. 

Most state taxes are based on earning power, a 
notable exception is the estate or inheritance tax which 
at times is paid directly from the sale of the capital 
assets; though the values of such assets usually rest 
in turn upon productivity. For this study the tax 
bases will fall into the usual divisions of property, 
income and sales. However, in addition to informa- 
tion pertaining rather directly to such bases it has 
been considered advisable to collect data which per- 
mitted refinements of distinctions not shown by the 
more usual figures. Such interpretative or modifying 
data were, for instance, the distribution of net income 
by classes within the different states, population density, 
percentage of state land area in farms and timber, 
debit figures such as taxes collected or state debt 
per capita. 

The first step in the gathering of material was to 
eliminate those states which rather obviously had little 





1 References for these sources will be given on a subsequent page 
with a more detailed analysis. 
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in common with the economic characteristics of Mary- 
land. Geographical position, farm acreage to total 
area, population density and distribution between farm, 
rural and urban, average individual net incomes sub- 
ject to federal taxation, retail sales.2, Eighteen states 
pr ved sufficiently similar to Maryland to justify further 
analysis. 

Next, it was necessary to carefully examine the 
above mentioned as well as the new data relevant to 
the three major tax bases of property, income and sales 
for each of these eighteen states. Primarily the test 
of acceptability for such figures was this: Do these 
figures substantially aid in the determination of the 
quantitative or qualitative aspects of the tax base under 
consideration? Certain figures were included because 
they obviously directly and adequately measured the 
wealth involved. Then there was material which neces- 
sarily involved the judgment of the author either in 
the acceptance of interpretative research by others or 
the inclusion of direct factual reports. It is this factor 
of an author’s judgment which makes any study dis- 
tinctive. When the result of such personal decisions 
are compared with similar research by others, the 
errors and positive contributions to the subject can be 
more easily determined. The sources used are indi- 
cated in the subsequent paragraphs of this article. 

In the main the procedure was to reduce data per- 
tinent to each major tax base to similar units such as 
per capita, and then change the original figures for 
each state into relatives with Maryland as 100. Such 
a simple statistical procedure had some defects, but 
the advantages predominated for the purposes of this 
study. The several relatives for each of the major tax 
sources in turn were then combined in an unweighted 
average to give three basic index numbers (property, 
income, sales) for each state; Maryland remained 100. 

When this was done it became apparent from the 
results that not all of the eighteen states were eco- 
nomically similar enough to Maryland to make their 
tax experiences of much value in this study. For each 
major index of each state a variation of 20 per cent 
either way from Maryland’s 100 was taken as the mini- 
mum qualification. This percentage was chosen be- 
cause obviously some demarcation had to be established, 
and on the basis of my knowledge of state finances 20 
per cent seemed reasonable. Also there was a break 
in the index numbers about at this point, the majority 
of the eighteen states coming within this margin. Then 
narrower limits of acceptability were established by 
applying a variation plus or minus test of 10 points 
from Maryland as a maximum. And a final judgment 
of the relative positions of the states resulted from the 


use of debit figures and the interpretative data pre- 
viously mentioned. 


? For this first sifting of states The Statistical Abstract of the 
United States, U. S. Department of Commerce, was used. 
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Thus the result of these processes was the establish- 
ment of three indexes, general property, income, sales, 
for each of the eighteen states. But once the qualifica- 
tion of eligibility of a 20 per cent variation was established 
five states had to be dropped because no one of their 
three indexes was within this range. The twelve 
states in addition to Maryland which remained were 
Connecticut, Delaware, Illinois, Massachusetts, Michigan, 
Minnesota, Missouri, New Jersey, Ohio, Pennsylvania, 
Vermont, and Wisconsin. These states are analysed 
in Tables I-IV and about each of these tables a few 
comments are desirable. 


Table I 
Real Property Value Indexes 





Real Estate Values, per Capita 
Index Index Index Index Arith. ertyValue Basic 
One Two Three Four Mean per Acre Index 

( (2) (3) (4) (5) (6) (7) 


100 100 100 100 100 100 100 


141 163 120 109 133 196 165 
110 111 95 96 103 100 102 
44 132 105 42 81 132 107 
124 137 115 93 117 164 141 


> 111 100 75 100 82 91 
Minn...... 41 142 110 163 114 102 
Mo. 69 116 105 104 99 79 
aero 132 160 88 122 161 


Ohio 126 100 83 104 102 
Penn: ..... 132 95 69 94 : 95 
89 75 5 69 58 
105 100 117 109 100 


References will follow the number of the column. (1) Assessed 
Valuation of Property, etc., U. S. Dept. Commerce, Bureau of the 
Census, June 10, 1939; the year was 1937. (2) Leslie L. Chism, 
Economic Ability of States to Finance Public Schools, Table 7, 
pp. 34-35 (New York, 1936); his table gave estimates for the years 
1922-1932, and a typical year, 1930, was chosen. (3) Mabel New- 
comer, Index of Taxpaying Ability, Table X, p. 59 (New York, 
1935); the year 1930 was used. (4) V. J. Wyckoff and Wm, Paul 
Walker, The State Fiscal Capacity of Maryland and Other Selected 
States, Bulletin No. 438, Univ. of Md., Agri. Exp. Station, Table 
2A, p. 170 (College Park, Md., Nov., 1940); in main the data were 
for 1939. (5) The unweighted average of columns 1-4. (6) U. S. 
Dept. Comm., Bur. of the Census, 16th Census, preliminary reports; 


the years 1930 and 1940(39) were averaged. (7) The unweighted 
average of columns 5 and 6. . 


Farm Prop- 
State 


General Property Values as a Basis for Taxation 


General property values are certainly most difficult 
to determine on a state wide basis with even a generous 
margin of error. At the outset there is the matter of 
a workable definition of “property” and the inclusion 
with real property of personal tangibles and intangibles. 
But even with reasonable unanimity among states on 
definitions the question arises how to estimate such 
values. Figures on building contracts are inadequate 
for a state by state comparison, and were they avail- 
able their use would lead one into assessment prac- 
tices in state and local taxation. It is unnecessary to 
discuss the caution to be observed in using assessed 
and market valuations of property. Not only are there 
differences in the state laws pertaining to assessment 
procedures, but also there are the variations between 
state practices to say nothing of the even more im- 
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portant vagaries of local administration.* Yet assess- 
ments must be used for the valuation of most or much 
land area, and with adjustments for qualifications in 
law and practice estimates can be derived. Somewhat 
better results are secured from the federal reports on 
farm land values because there is more uniformity in 
the collection of such data. 

For the determination of property values in this 
study two groups of estimates were used. The first 
covered farm property values secured by the United 
State Bureau of the Census; a most usable measure- 
ment was the average value per acre. The second 
group was composed of four series of real estate values 
respectively calculated by the Bureau of the Census, 
Leslie L. Chism, Mabel Newcomer, V. J. Wyckoff and 
Wm. TP. Walker. Although these estimates were made 
at different times during a nine-year period, it was 
improbable that such a spread in dates itself was a 
substantial impairment. The data of these various 
estimates of property values are given in Table I, as 
well as the average of the indexes, which composite was 
used to compare property values in the eighteen states.‘ 
From the same sources can be secured the absolute 
dollar values for estimates of revenues from various 
property tax rates and laws. 

It is desirable to emphasize the importance of better 
measurements of property values. Although the gen- 
eral property tax is used increasingly for revenue in 
the lower governmental levels, improvements in the 
administration of this tax and reports on it would let 
state and federal agencies 
analyse their tax problems 
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eral department offering similar advantages had to do 
with total income payments to individuals. Then 
there were several indirect measurements of wealth — 
electrical customers as a percentage of the state popu- 
lation, and telephones per 1,000 of state population. 
These data in the form of relatives with Maryland as 
the base are presented in Table II individually and 
combined. There are also columns for total wealth 
per capita and for corporate income, then a final basic 
index; a word about each of these three columns. 
When it comes to inheritance there are no satis- 
factory direct figures for a state by state comparison 
of estates filed for probate. Granting the strict legal 
right of each state legislature to frame estate and in- 
heritance laws as it sees fit, financial needs and pos- 
sibly federal pressure are going to lead to some changes. 
There will have to be a more rigid verification of the 
total property possessed by each deceased; a closer 
integration of death and gift taxes will be necessary ; 
and there should be a more thorough analysis then 
publication of the results of the administration of such 
taxes. It will take time to overcome the natural 
reluctance to disclose the contents of the deposit box. 
However, the fiscal and social aspects of inheritance 
will inevitably receive more attention.” The neces- 
sarily causal relations between income, wealth and in- 
heritances encourage the use of the first two as a 





5 The best recent summary of the diversity of state practices in 
this tax field is to be found in the series of articles by Roy G. 
Blakey and Violet Johnson, ‘‘State Income Taxation,’’ TAXES—The 
Tax Magazine, March, April, May, June, 1941. 
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much more _ intelligently. Income and Inheritance Indexes 

Aver. Fed. Indiv. Phones, Electric Buying , Total Fed. Tax. : 
‘ Individ. Income per 1000 Customers Income, Arith, Wealth Corp. Basic 
Incomes and Inheritances State Income Paym’t Pop. % of Pop. Family Mean per. Cap. Income Index 
As B { , ' (1) (2) (3) (4) (5) (6) (7) (8) (9) 
As Bases for Taxation Md............100 100 100 100 100 1100 100 100 ~~ 100 
For a study of income tax Conn. . .. 102 126 134 130 115 121 124 86 110 
atin dt Geciunnwuen OA 202 «144—S (106 91 104 129 112 543 © 261 
re ee oe og 4228 o il 12 114 ~»«©112 
the returns of the Federal yy... 96 120 49132 «+130 «+25 86119 116 77 ~—«:104 
sureau of Internal Revenue yfich. . 7 91 106 105 113 100 103 112 184 133 
were, of course, the standard Minn. . .. 88 82 126 91 96 96 84 53 78 
ope Coan : : va =s Moo. 93 80 103 87 Zé 88 80 68 79 
re he nD OE a's 98 «108 =«108~=—130s08-—t—i‘iS ia10—<“ité«i Ss 
offered the advantage of unit oni, 1022 «114~— 113 88 102 104 98 101 
formity among all the states Penn. ......... 95 99 97 104 96 97 116 139 117 
in law, rates, administration, Vt. . boseas es 82 oo 109 85 92 a 30 od 

organization, publication and Wis. _ W2 89 121 104 88 95 6 41 


interpretation of the returns. 
Another report from a fed- 





*A very good summary of the 
complexities in this field of assess- 
ments has recently come from the 
U. S. Department of Commerce Bu- 
reau of the Census. It is A Decade 
of Assesed Valuations: 1929-1938, 
dated Washington, July 29, 1941. 

* These indexes were modified by 
the intepretative data; see Tables 
IV and V. 


1937, 1939. 


1929, 1933, 1937, Parts II. 


1933, 


References and comments will follow the number of the column. 
individual net income subject to the federal income tax; the years 1929, 1933, 1937 were averaged; 
U. S. Bureau of Internal Revenue, Statistics of Income, 1929, 
Payments to Individuals by States, 


(5) Ibid. 


(1) This was the average 


1937, Parts I. (2) 
1929-1939,"" Survey of Current Business, Oct., 
U. S. Dept. of Commerce, National Income Division; an average was taken of the years 1935, 

(3) U. S. Bureau of the Census, Statistical Abstract, 1939, p. 371; the year was 1937. 
(4) Sales Management, April 10, 1940, p. 54; the year was 1939; the figures in the original table 
for Maryland also included the District of Columbia, so estimates were made for Maryland alone 
on the basis of population and kilowatt hours produced. 
metic average of columns 1-5. 


“Income 
1940, pp. 1-5, 


(6) The unweighted arith- 


‘“‘Wealth and Income,’’ Business Information Series, U. S. 


the years 1929, 1933, 1936 were averaged. 


Bureau of the Census, Nov., 1939, based on estimates of the National Industrial Conference Board; 


(8) This was the average per return of the corporate 
net incomes subject to the federal tax, averaged for the years 1929, 1933, 1937; Statistics of Income, 


(9) The unweighted arithmetic average of columns 6, 7, 8. 
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measurement or approximation of the third as indi- 
cated in Table IT. 

Most of the states which tax individual incomes also 
levy on corporations’ earnings which must, thus, be 
measured in estimating a state’s fiscal capacity. The 
great diversity of the provisions of state laws relative 
to this corporation income tax presents a choice of 
either using information about such collections by the 
Federal Government, or devising a fairly detailed pro- 
cedure of possibly no superior accuracy. In this study 
the federal figures were used and were calculated in 
terms of the average return or report. Though these 
averages were but a statistical device they did give an 
idea of the distribution of corporate earning power 
which was of value in sizing up the relative positions 
of states. 

The basic or final index in Table II included, there- 
fore, measurements of individual and corporate in- 
comes and per capita wealth. A question can be raised 
about the propriety of combining such relatives. It 
seemed feasible because each rested upon the same 
bases,—the human and physical wealth of the state. 


Sales and Buying Power as Bases for Taxation 


Here also it seemed advisable to create a general 
index from a combination of established indexes and 
certain relatives from different sources. Figures on 
net retail sales per capita can be derived from informa- 
tion published by the Federal Bureau of the Census, 
and by the trade magazine, Sales Management. The 
similarity of the data from the latter to the former 
source suggested that the federal figures served as the 
base with modifications introduced by the statisticians 
of the magazine. A more complex index of buying 
power published by Sales Management was available 
and has been used. Motor vehicles seemed definitely 
pertinent, and registration was preferable to motor 
fuel consumption because of the definite intrastate 
location of the tax object. In another sales index 
which was constructed wholesale receipts and postal 
receipts were included, but they did not finally seem 
fully acceptable because of the distortion of foreign 
(interstate) items. The data for a sales tax index are 
given in Table ITT. 


Debit and Interpretative Indexes 


The figures given for property, income and sales, 
although basic, must be considered gross data for 
estimating fiscal capacity. Public officials and advisors 
when studying state finances must also think in terms 
of net and untouched assets. As an extreme example 
if a state is already using an income tax rate and base 
which have begun to show declining returns it is 
usually futile to stress such resources as tax revenue 
potentials. 
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Table III 
Sales and Buying Power Indexes 


Retail Net Sales, yyotor Cash 
ber Capita Vehicle, Value Income, 

State Index Index per 1000 Buying Added by Agri. Basic 
One Two Pop. Power Manufact. Products Index 
(1) (2) (3) (4) (5) (6) (7) 
| 100 100 100 100 100 100 100 
CORRS «06.5. 119 123 116 115 166 93 122 
Del ...... 1 117 112 114 109 107 iti 
ene 111 106 101 99 129 127 112 
Mass, ..... 125 123 89 112 110 120 113 
Mich. ....0. 109 104 126 105 229 73 124 
Minn. .... 106 104 135 99 62 107 102 
INEOS” esas 5 93 93 102 86 95 60 88 
ih 13 117 108 108 140 213 133 
OM: ....«. 106 106 123 98 164 80 113 
Penn: ...... 95 101 90 93 136 87 100 
)/ ie 103 107 111 91 57 87 93 
) 103 98 122 93 80 100 99 





References will follow the number of the column, (1) U. S. 
Bureau of the Census, Statistical Abstract, 1939, p. 853; the years 
1929, 1933, 1935 were averaged, and the per capita calculations were 
made by the author. (2) Sales Management, April 10, 1940, p. 54; 
the year was 1939. (3) Statistical Abstract, 1939, p. 395; this was 
the registration of motor vehicles reduced to per 1000 of the popu- 
lation by the author and the years 1935, 1937, 1939 averaged. 
(4) Sales Management, April 10, 1940, p. 54; this was for the year 
1939; calculations to make Maryland the base were made by 
the author. (5) Statistical Abstract, 1940; the calculations were 
made on the unit basis per establishment and the years were 1929, 
1933, 1937,—computations by author. (6) Statistical Abstract, 1938, 
Pp. 618; this was the cash income from farm production, crops and 
livestock combined, per farm for 1936; calculations by the author. 
(7) The unweighted arithmetic average of columns 1-6. 


There are two valuable measurements of the deple- 
tion of public revenue sources in addition to deduc- 
tions of severances from natural resources,—these are 
tax collections as current deductions and funded debts 
as long-term fixed charges. Further significance of 
such data is secured from expressing such debit items 
as percentages of income for the people of that state. 
This information is given in Table IV, columns 1 and 2. 

The interpretative indexes in this Table IV seem 
to me to be among the more important “other con- 
siderations” which must enter into the final evaluation 
of relative fiscal positions of two or more states. It 
should be added that as a supplement to column 7, 
percentage of population filing federal individual in- 
come tax returns, there was used percentage distribu- 
tion of net incomes by groups of income classes. No 
claim is made that the items chosen are definitive, 
but they are suggestive and their original form allowed 
a statistical treatment along the same lines as the 
other material. 


Analysis 


Although the data in Tables I-IV give the positions 
of the twelve states relative to Maryland, a summary 
and brief analysis might not be out of place. Each of 
the twelve states had one to three of their basic indexes 





* Wyckoff and Walker, The State Fiscal Capacity of Maryland, 
Tables 8 and 9, pp. 179-180. 
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within the 80 to 120 percent range of Maryland’s 100, 
but Illinois, Ohio, Pennsylvania and Wisconsin had 
all three of their indexes acceptable by this test. Of 
these four states the last two were nearest to Maryland. 

The next step in the statistical procedure was to 
combine the three basic index numbers (property, in- 
come, sales) for each of the twelve states into an 
unweighted general index of the state’s taxable capacity 
relative to Maryland’s resources (Table V, column 7). 
This was done whether or not each of the three basic 
indexes was within the 20 percent limit. For the 
twelve states the newly formed general indexes fell 
without the plus or minus 20 percent limits for Con- 
necticut, Delaware, New Jersey, and Vermont. On 
the other hand five states had their general indexes 
within 10 percent of Maryland’s 100; they were Illinois, 
Minnesota, Ohio, Pennsylvania, and Wisconsin. The 
statistical details for these statements are given in 
Table V, and the footnote to this table explains the 
even-numbered columns which indicate the positions 
of each of the twelve states to Maryland as far as 
these indexes are concerned. 


Table IV 
Debit and Interpretative Indexes 

















Pop. 

Ratio Ratio Farm Filing 
State & Tar Acres Fed. 

Local Collect to Income 
Debts to to Arith. House Pop. State Tax 

Income Income Mean Density Density Area Returns 
State QM 2 (3) (5) 6) ~——@) 
Md. 100 100 100 100 100 100 100 
Conn. 49 110 80 263 196 84 111 
i, re. 140 90 64 74 104 89 
Til. 62 126 94 56 77 126 92 
Mass. 68 112 90 461 297 59 109 
Mich. ac ae 145 109 69 51 70 72 
Minn. . 79 150 115 20 19 90 52 
Mo. . . 117 88 31 30 114 55 
N. J. : 144 136 140 348 305 55 102 
Ghie ..... BF 140 98 71 93 123 69 
Penn....... @ 140 115 154 121 78 78 
i . 44 157 101 34 21 99 55 
MM. 148 90 39 96 93 71 





References will follow the number of the column. (1) The full 
heading for this is ‘‘ratios of state and local government gross 
debt per capita to economic income per capita ... : 1940,’’ and 
it is from ‘‘State and Local Government Debt: 1940,’ U. S. Bureau 
of the Census, State and Local Government Special Study No. 13, 
April, 1941, Table 19, p. 35; calculations by the author to use 
Maryland as base. (2) The full heading for this is ‘‘ratio of state 
tax collections per capita to economic income per capita, 1939-40,’’ 
the calculations were made by the author from dividing the 1939-40 
tax collections for each state by the income payments (per capita 
in each case) and then reducing to relatives by using Maryland 
as the base; the data were from U. S. Bureau of the Census, 
“State Tax Collections: 1940,"’ and ‘Income Payments to Indi- 
viduals, by States, 1929-39,'" Survey of Current Business, Oct., 
1940, pp. 1-5. (3) The unweighted arithmetic average; of interest 
but of doubtful significance. (4) House density per square mile 
of non-forest land; calculations by author from U. S. Bureau of 
the Census, Census, 1940, preliminary reports on housing and land 
areas. (5) Also based on 1940 Census reports; in previous tables 
when years prior to 1939-40 were used, population figures for the 
appropriate year or years were estimated and used. (6) U. S. 
Bureau of the Census, Statistical Abstract, 1938, p. 585; the years 
1930 and 1935 were averaged. (7) U. S. Bureau of Internal Rev- 
enue, Statistics of Income, 1929, 1933, 1937, Parts I; these three 
years were averaged. 
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Table V 
Positions of States in Relation to Maryland 








General Property Income Sales General Index 
State Varia- Varia- Varia- Varia- 
Index tion Index tion Index tion Index tion 
(1) (2) (3) (4) (5) (6) (7) (8) 
Md. ...100 100 100 100 


Conn. ..165 +40 110 +09 122 +18 132 +24 
Del. ...102 +02 261 +62 111 +10 158 +4237 
Il, ....107 +07 112 +11 112 +11 110 + +09 
Mass. ..141 +29 104 +04 113 +12 119 +16 
Mich... 91 —09 133 +25 124 +429 116 +14 
Minn. ..102 +02 78 —22 102 +02 94 —06 
Mo. ... 79 —2l 79 —21 88 —12 82 —18 
N. J....161 +38 101 +01 133 +425 132 +424 
Ohio ..102 +02 101 +01 113 +12 105 +05 


Penn. ..95 —05 117 +15 100 .. 104 +04 
Vt. .... 58 —42 67 —33 93 —07 73°90 ~—27 
Wis. ...100 ae 84 —16 99 —0l 94 —06 





The purpose of this Table V as well as Table VI is to give the 
positions of the twelve states relative to Maryland. In this table 
the basic indexes from Tables I-III have been repeated and then a 
general index formed (column 7) from the unweighted arithmetic 
mean of the columns 1, 3, and 5. The even numbered columns 
(2, 4, 6, 8) give the proportional variation of the corresponding 
state from Maryland’s position in respect to the tax base concerned, 
the ‘‘more than”’ or excess indicated by a plus sign, the ‘‘less than” 
or deficit indicated by a minus sign. 


As explained more at length in the footnote to the next table, 
proportional measurements seem the best method of indicating 
positions relative to Maryland because in some cases the excess 
percentage is misleading in visual comparison. For instance Con- 
necticut’s general property index is 165, or 65 per cent in excess 
of Maryland’s base, whereas Vermont’s index of 58 per cent shows 
a deficit of 42 per cent. But proportionally Connecticut’s position 
is only 40 points away from Maryland; the reciprocal of 165 is 
60, and 100 minus 60 is 40. 


It is somewhat easier to place these twelve states in order of 
their proximity or similarity to Maryland by using a 1, 2, 3, etc., 
position sequence. This is done in Table VI. 


In Table VI another presentation is offered of the 
positions of the states in this study relative to Mary- 
land. An explanation of the procedure is contained in 
the footnote to this table. There is agreement in 
Tables V and VI over the three states which on the 
basis of the data used in this study are most similar 
to Maryland in taxable resources. The states are 
Pennsylvania, Ohio, and Wisconsin,—and Illinois is 
close enough to make this group a quartet. 

Now the question arises about the significance of 
these various indexes as measurements of the similarities 
of tax capacities of these other states to Maryland. 
For instance Vermont’s index measuring sales is within 
10 percent of Maryland; on the other hand its indexes 
for property and income are below even the 20 percent 
limit. Thus the usefulness of Vermont’s experience 
would seem to be slight for Maryland officials if they 
are contemplating a new sales tax. But if both states 
have had sales tax laws of substantial similarity for 
several years, then a change in rates or provisions by 
Vermont would probably provide a worthwhile experi- 
ence for Maryland, and the respective indexes might 
well serve for adjustments of estimated revenues. 

However, if other states in this study have their 
respective general indexes as well as the basic ones 
(property, sales, income) within the plus or minus 20 
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percent limits, then their tax experiences should prove 
of value to Maryland. Closely correlated with deci- 
sions based on such data must be information about 
state debts and current tax collections. For instance 
it has been shown that Wisconsin comes quite close 
to Maryland on the basis of taxable resources, but 
\Visconsin’s tax collections per capita are decidedly 
ereater than Maryland’s, whereas its gross debt per 
capita is very much less. This would indicate that a 
new tax by Maryland similar to one used by Wisconsin 
might well yield more revenue in proportion because 
of less utilized tax resources. On the other hand 
Maryland’s borrowing position is inferior to Wis- 
consin’s. Pertinent ratios, of course, are those of 
debts to incomes, and tax collections to incomes,—all 
on a per capita basis. 


Application of the Indexes 


If the proof of the pudding is in its eating then 
certainly the value of such indexes as measurements 
of tax resources must be determined by applications. 
Should the results prove palatable, good! If not, the 
attention of tax analysts will be directed to correctives 
of this study or to other procedures. 


Table VI 


Positions of States in Relation to Maryland 





Property Income Sales Total 
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The purpose of this table is to give the positions of the twelve states in relation to Mary- 
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An application of these indexes will have most 
point if the results can be checked against experience. 
Specifically this means that some tax now providing 
a revenue for Maryland must be assumed not to exist. 
Then predictions can be made of the revenues Mary- 
land would receive from using a tax law similar to 
that being applied to a comparable base by one of the 
acceptable states in this study. Finally the results 
can be checked against actual receipts of the Maryland 
treasury from this tax. 

There is a factor in this approach which narrows 
the usefulness of other states’ experiences to Mary- 
land’s problems. This is the complexity of the average 
tax law both as to rates and also provisions. Income, 
inheritance and sales tax laws usually illustrate this 
difficulty. But two sources of tax income which offer 
but slight difficulties for Maryland will be chosen; 
they are the gasoline (motor fuel) tax and the levy on 
inheritances. In each case at least one state among 


the twelve can be found with rates about the same 
as Maryland’s. 


The Motor Fuel Tax 


Of the twelve states in this study the logical procedure 
is to take those which had 
the greatest over-all similar- 
ity in tax resources to Mary- 
land. These are Pennsylvania, 
Ohio, and Wisconsin, and for- 
tunately each uses the same 
fuel tax as does Maryland, 
namely 4 cents a gallon. This 
tax has its incidence nomi- 


nally on the ultimate consumer 
so the next step is to consult 


Table III which gives the 
index for the sales and buy- 
ing power. But it seems de- 
sirable to also use any one 
of the specific relatives from 
this table which is pertinent 
to the gasoline tax analysis. 


Final Position 
Interpre- Columns 5-7 
tative Total Position 
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land. The bases for the determination of these positions are the indexes in the preceding tables. 
For instance, in Table I the basic index (column 7) shows that only Wisconsin has an index of 
100 making it identical with Maryland’s position; thus in order it would stand first. Delaware, 
Ohio and Minnesota each have indexes of 102, a smaller divergence from Maryland’s position than 
any other state; thus their position would be number 2 for each state, and so on. 


The final position of these respective states to Maryland could be measured by the excess 
or deficit of the absolute percentages from Maryland’s 100, or by their proportional positions. 
When the indexes have a plus or minus variation between 75 and 125, or when all of the indexes 
lie above or below Maryland’s base there is no trouble determining the order of their nearness 
to Maryland. But because there are indexes of rather high percentages it becomes necessary 
to express the positions proportionally by the use of the reciprocals. Thus Connecticut with a 
‘‘house density’’ index of 263 (Table IV, column 4) is proportionally nearer to Maryland (100) 
than is Missouri with an index number of 31; the reciprocal of 263 is 38. In this Table V the 
positions in each column are determined proportionally. 


References will follow the number of the column. (1) These positions come from the Basic 
Index, Table I, column 7, (2) These positions come from the Basic Index, Table II, column 9. 
(3) These positions come from the Basic Index, Table III, column 7. (4) These figures are the 
sum of the positions in columns 1-3. (5) These positions are based on column 4. (6) These 
positions come from the sums of the positions for the respective states in Table IV, columns 1 
and 2. (7) These positions come from the positions for the respective states in Table IV, col- 
umns 4-7. (8) These figures are the total of the position figures in columns 5, 6, 7. (9) These 
positions come from the sums of column 8. 


Motor vehicle registration per 
1,000 of the population quali- 
fies (column 3), and by av- 
eraging this percentage with 
that of the basic index (col- 
umn 7) added weight is given 
the factor most intimately con- 
nected with the tax object 
under consideration. The re- 
sult is an index number which 
not only measures the sales 
tax resources of Pennsylvania 
against Maryland’s, but also 
stresses the use of motor fuels. 
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Per capita revenues from this tax in Pennsylvania are 
reported and the reciprocal of the index times this 
amount for one year or an average of years will give 
the estimated per capita returns for Maryland from 
a 4-cent motor fuel tax.’ 


The results may be briefly stated. Allowing for an 
error of 5 percent each way from the actual reciprocal 
the data for Pennsylvania gave an estimated motor 
fuel revenue for Maryland between $5.29 and $5.85; 
actually Maryland’s receipts were $5.71 per person. 
If instead, the motor fuel law and experiences of Wis- 
cinson had been adjusted to Maryland by a similarly 
derived index the range would be $5.55 to $6.13 ; Mary- 
land was $5.71. For Ohio the amounts were $5.44 to 
$6.01; again Maryland was within this range. In 
contrast to these results two of the states less similar 
to Maryland in over-all characteristics though with a 
4 cent motor fuel tax gave a range rather wide of 
Maryland’s actual experience. Delaware’s data would 
have led to estimates for Maryland of $6.47 to $7.15, 
and Minnesota’s results were $4.73 to $5.23 ; Maryland 
averaged per capita returns of $5.71. And both the 
sales and motor registration indexes were as favorable 
as in the cases of Wisconsin and Ohio. These results 


suggest that the requirement of close over-all similarity 
is important. 


The question may very properly be asked: why beat 
around the bush, why not directly use the figures for 
gasoline consumption in Maryland and multiply by 
a proposed tax? Any necessary adjustment of the 
product can be estimated by reference to the experi- 
ences of other states using motor fuel taxes. Using 
this direct method for Maryland (average gallonage 
multiplied by a tax rate of 4 cents) the results, adjusted, 
gave estimated revenues 2 to 3 percent above actual 
receipts, whereas the indirect method described in the 


7™To illustrate: for Pennsylvania the sales index (Table III, 
column 7) was 100, and the motor vehicle registration relative 
was 90 (Table III, column 3). The mean is 95. Per capita gaso- 
line revenues averaged $5.29 for the years 1937, 1938, 1939 (Tax 
Systems, 8th ed., pp. 352). Thus $5.29 was 95/100 of estimated 
per capita revenues for Maryland; 100/95 times $5.29 is $5.57, and 
a plus and minus variation from this of 5 per cent gives the range 
$5.29 to $5.85. 

8 These percentages state that the actual Maryland per capita 
motor fuel revenues of $5.71 (average of years 1937-39) was 8 per 
cent higher than the amount estimated from the Pennsylvania data, 
$5.57, without allowance for the 5 per cent error; Maryland’s 
$5.71 was 2 per cent less than the exact reciprocal of Wisconsin, 
and .3 per cent less than Ohio’s. The necessary adjustment arose 
from experienced discrepancies between gallonage times rate and 
actual revenues received; actual receipts ran about 10 per cent less 
than the product of gallons times rate. 
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preceding paragraphs missed the actual receipts by a 
plus 8 percent using Pennsylvania data, minus 2 per- 
cent for Wisconsin, and minus .3 percent for Ohio.* 


Inheritance Taxes 


One more suggestive application of these tables wiil 
be made, in this case on inheritance taxes. Pennsy]- 
vania has a 2 percent inheritance tax on direct heirs 
and 10 percent on collaterals with negligible exemp- 
tions, and during the years 1936-39 collected on the 
average a total of $21,000,000. Maryland’s rates are 
respectively 1 percent and 7'%4 percent with minor 
exemptions, and its average collections ran $1,850,000. 

Assuming that Pennsylvania had used Maryland’s 
rates during those years annual receipts of about 
$11,000,000 seem to be a reasonably adjusted estimate ; 
on a per capita basis this comes to $1,117 for Pennsyl- 
vania. The next step is the use of indexes to establish 
Pennsylvania’s position relative to Maryland’s. It 
will be recalled that Pennsylvania had a close over-all 
similarity to Maryland, its general index was 104. The 
income-inheritance index for Pennsylvania is 117 
(Table II, column 9) and the sub-indexes related to 
inheritance tax capacity are 116 for per capita total 
wealth (column 7) and 99 for individual income pay- 
ments (column 2). These give an average of 111 or 
11 percent above Maryland. The per capita receipts 
from Pennsylvania’s inheritance taxes averaged $1,117; 
thus Maryland’s revenues should be about 100/111 of 
this or $1,006, and with a plus and minus allowance 
for errors of 5 percent the estimated per capita receipts 
for Maryland from a1 per cent direct heir and 7% per 
cent collateral heir taxes would be between $956 and 
$1,056. Actually Maryland’s collections from inheritance 
taxes for the years 1936-39 averaged $1,028 per capita. 
This amount falls well within the estimated range. 

In conclusion it may be said that the use of these 
indexes of taxable capacity has provided estimates 
which are in reasonable agreement with the actual 
results. But this conclusion necessarily is based on 
a limited number of test cases, and extensive applica- 
tions might well nullify the tendencies observed in 
this article. Certainly in tax analysis no one method 
should be the basis for revenue calculations. At the 
same time such a qualification of procedure should by 
no means lessen the efforts to get better original data 
and to improve the technique of analysis. 





TALKING SHOP 


Lewis Gluick, C. P. A., Shoptalker 


Taxpayers Are So Human 


Maybe the condition of the world has made us 
misanthropic; maybe fourteen years of Shoptalking 
have dulled our perception of human interest. Any- 
way, you readers who have noted the scarcity of 
“h.i.” cases in the Shop have kept company with the 
Shoptalker himself. For the Shoptalker believes, or 
at least hopes, that he has reported few “‘h.i.” cases 
lately only because there have been few to report. 


Hence, the CCH mailing of December 11, 1941, 
brought him a real kick, for it contained two really 
interesting cases. Families which take their tax 
status to court usually are compelled to air some of 
their domestic difficulties. The first case was a BTA 
memo of November 27 (413 CCH §7795-C). We 
quote: 

“Petitioner failed to prove that she was the head of a 
family and that she was entitled to a credit for a dependent 
when she failed to testify for herself on the ground that she 
was infirm, and when she feared to have the alleged dependent 
testify because he might prove to be a hostile witness. Under 
such circumstances the testimony of petitioner’s personal 
counsel alone will not suffice.” 

The other, even more interesting, brought the 
Hirschs of Oregon into the Circuit Court of Appeals 
for the Ninth Circuit on November 29 (41-2 ustc 
{ 9782). From the third point at issue we quote, but 
recommend you read the whole case: 

“While the generosity of petitioner in assisting his less 
fortunate relatives to maintain a good standard of living is to 
be commended, we are not justified on the evidence, however, 
in setting aside the considered decision of the Board. It must 


be obvious in the outline of facts we have set forth, that there 
was substantial evidence to support the Board’s ruling. Let 


us consider a few aspects of the factual situation. First, Eda 
H. Low owned the residence—true, it was a gift of petitioner, 
but, nevertheless, Eda owned it. This property must have 
been worth considerably more than $10,000 to have been 
accepted as security for a mortgage in that amount. Secondly, 
the petitioner was indebted to Eda Low for more than $9000. 
Thirdly, L. B. Hirsch owed the Hirsch Investment Corpora- 
tion over $20,000, and the Lows owned 45% of the stock of 
this Corporation. It cannot be said that persons owning a 
home of the value of the Lows’ home and possessing credits 
to the above amounts are actually dependent, especially in 
view of the fact that Julius had a small income and that the 
Corporation had net earnings in both years. A single person 
is not entitled to an exemption as the head of a family where 
the members of the household, to the support of which he 
contributes, are not actually dependent upon him for support 
or have independent means thereof.” 


Of less importance is the case of the erstwhile 
movie star, Slim Somerville, decided in the same 
court the preceding day ({ 41-2 ustc § 9783). 

In getting ready our January copy, the case of 
United Block Co. (41-2 ustc J 9773) was crowded out; 
and it was a good thing. On December 14, Godfrey 
Nelson devoted nearly two columns to this Second 
Circuit decision of December 1, and did his usual good 
job. If you are at all concerned about improper ac- 
cumulation of surplus, read his analysis. 

Not that it does anybody any good, but just for the 
record we quote from Justice Robert’s dissenting 
opinion in the case of Gray v. Powell, decided Decem- 
ber 15, 1941 (41-2 ustc § 9800) : 

“T think the judgment should be affirmed. There are limits 
to which administrative officers and courts may appropriately 
go in reconstructing a statute so as to accomplish aims which 
the legislature might have had but which the statute itself, 


and its legislative history, do not disclose. The present deci- 
sion, it seems to me, passes that limitation.” 
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Bonus Stock 


The following is taken from a paper presented by 
R. C. Jones of New Haven, Conn., at the Detroit con- 
vention of the American Institute of Accountants: 


“While the principle that the cost of an article is the market 
value of the consideration given for it is pretty generally 
accepted, it is applied with some uncertainty. A large Ameri- 
can corporation, for instance, provides a bonus for executives, 
payable in stock. The total amount of the bonus is determined 
by formula in relation to the profits of the year. The number 
of shares to be distributed is then determined by dividing the 
bonus fund by the daily average market price of the stock 
during the year. The company pays this bonus by distributing 
shares of treasury stock acquired some years ago at a rela- 
tively low price. Now what is the cost to the company of the 
bonus? Is it the market price of the stock on the day of 
allotment, the average market price for the year, or the cost 
to the company of reacquiring the stock? The company in its 
reports to stockholders shows the amount of the bonus both 
on an average-market-price basis and a cost-of-treasury-stock 
basis, but uses the latter and much lower figure in the deter- 
mination of net profits. According to the principle just enun- 
ciated, the cost of the bonus is the value of the stock distributed, 
not the amount distributed, not the amount paid out in acquir- 
ing it. The excess of the market price of the shares distributed 
over their cost when acquired some time ago as treasury stock 
should, if this analysis is correct, appear as paid-in surplus, not 
as net profit. In computing taxable net income, the corpora- 
tion should certainly be allowed to deduct the full amount of 
the bonus, not merely the cost of the stock distributed.” 


Who wants to comment on this? 


The following is taken from the Milwaukee Journal 
of November 30: 


“Tt wouldn’t hurt so much to become angry except that for 


some reason anger makes your mouth work faster than your 
mind.” 
x * * 


“We have always heard of tax reduction and now it has 
come. Taxes surely are going to reduce us.” 
* * * 


And from the same source on January 4: 


“We wonder if the government has so much confidence in 
us that it really thinks we can pay all these taxes, or is it 
just flattering us?” 

* * * 


“There are a lot of pictures of George Washington floating 
about the country. These pictures are printed at the bureau 
of engraving at Washington, and we are trying to make a 
collection of them. They are printed on a green slip of paper 
about six inches long and two and one-half inches wide. If 
you will bring in two of these pictures of Washington we 
will send you the Times for one year as a reward. If we can 
get 130 of these pictures together we can pay our taxes with 
them, according to the village clerk.—Pardeeville Times.” 

* * * 

As we send this to press, there is a prospect that the 
federal excise tax on autos is going to be repealed; or 
if not, that no funds for enforcement will be available, 
which will amount to the same thing. Our feelings on 
the subject are mixed. There are a lot of taxes we 
don’t like; but this one we like. Federal regulation of 
interstate commerce has worked so well with trucks, 
that its extension to private passenger cars was log- 
ical. On the other hand we are glad to note the cause 
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of the impending repeal. Taxpayers are long suffer- 
ing but when a new, direct tax hits thirty million of 
them directly on the pocketbook nerve, no matter how 
lightly, their cries of distress reach congressional ears, 
and something is done about it. If state, local and 
federal taxpayers would be as vocal about all taxes, we 
might soon get a logical, non-oppressive, simple tax 
system, free from overlaps, conflicts, mal-administra- 
tion, waste of revenue, etc. 
* * * 


Helmut Holz, C. P. A. of Beckley, West Virginia, 


writes: 


“In your December issue you are asking for reactions to 
the treatment of tax anticipation certificates and want it brief. 
Here is my opinion: 

“To show the certificates as a deduction from current lia- 
bilities appears principally wrong to me since no reduction 
in liabilities takes place until the certificates have been used 
in payment. As you point out, they are cash laid aside for a 
specific purpose, but they do not represent any prepayment 
of taxes. Consequently they should be shown, in my opinion, 
in the same manner as cash securities among the current assets, 
while the liability for income taxes, when accrued, should be 
included with a full amount in the current liabilities. This 
treatment appears correct as soon as the liability for income 
taxes has accrued, which will be the end of the calendar or 
fiscal year. 


“Before such liability definitely accrues only a reserve for 


income taxes is widely created, which is not included under 
the current liabilities. In this case, the certificates would be 
properly shown among the deferred assets where they will 
not disturb the current ratio. The character of the asset in 
this case resembles the character of sinking fund securities 
with the exception, the tax certificates are held for discharge 
of short-term liability and therefore warrant the treatment 
as deferred asset rather than investments... 


“The basic difference between the treatment as current 
assets or deferred assets is based on the question if the taxes 
whose payment is anticipated have already accrued or are 
only anticipated by the creation of a current reserve.” 


* KF 


On December 21, the New York Times had a solid 
column devoted to taxation of college fraternities and 
sororities. M.M. Chambers got the by-line. 


New Books 


According to Simon & Schuster’s press agent, 
Groucho Marx has written a book about income taxes, 
and it was due to be published as we send this to 
press. The title was in doubt, “Many Happy Re- 
turns” and “All This and Revenue” being among the 
favorites suggested. ° 


Pete Evans and Jack Halperin have rung the bell 
once again with their “Brand New Guide for Per- 
sonal Income Tax”, which can be had for two bits at 
any Woolworth store. In twenty-two well-printed 
pages, they show any individual not bothered by 
capital gains and losses or the conduct of a business 
involving inventories, depreciation, etc., how to make 
out his or her return. 

Remember Pearl Harbor. 
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Kentucky 


Coin-operated Machines—Music.—H B 
55 imposes an annual license fee of $10 
on coin-operated mechanical music de- 
vices and $2.50 on each separately con- 
trolled machine in addition thereto. To 
Revenue and Taxation No. 1-A Commit- 
tee. 


Gasoline Tax.—HB 34 requires non- 
resident motor vehicle operators to pay 
gasoline tax on gas used in Kentucky. 
To Revenue and Taxation No. 1-A Com- 
mittee. 


HB 67 proposes an increase in the 
gasoline tax from 5¢ to 6¢ per gallon. 
To Revenue and Taxation No. 1 Com- 
mittee. 


‘ Property Tax.—HB 14 proposes a 
‘Constitutional amendment which would 
give the Legislature the power to abolish 
the state ad valorem tax upon real estate. 
To Constitutional Amendment Commit- 
tee. 


Mississippi 
Income Tax.—SB 13 suspends the op- 
eration of all net income tax laws of 


the state during the present war. To 
Finance Committee. 


SB 32 provides for the exclusion from 
gross income of a domestic corporation 
85% of the dividend income received from 


domestic corporations during the taxable 
year. 

HB 3 reduces the income tax rates to 
1% on the first $2000 of taxable income, 
2% on the next $3000, 3% on the next 
$10,000 and 4% on all taxable income in 


excess of $15,000. To Ways and Means 
Committee. 


Property Tax.—HB 5 provides for a 
state ad valorem tax rate of 4 mills on 
the dollar for 1942 and subsequent years. 
(The present rate is 6 mills.) To Ways 
and Means Committee. 


Sales Tax.—HB 11 authorizes whole- 
sale and retail merchants, or any other 
business establishment operating in the 


state liable for the sales tax, to take a 
credit of $2.00 each month or period that 
sales tax reports are submitted to the 
Tax Commission. To Ways and Means 
Committee. 


HB 63 repeals the sales tax token law 


(Ch. 155, Laws 1936). To Ways and 
Means Committee. 


New York 


Estate—SB 58 provides that estate 
taxes shall cease to be a lien unless action 
is commenced by the Tax Commission 
within ten years after the issuance of 
letters to executors. To Taxation Com- 
mittee. 


Motor Vehicles.—SB 29 changes the 
registration year for motor vehicles to 
commence February 1. To Motor Trans- 
portation Committee. 

New York City Taxes.—SB 61 and 
AB 56 continue until July 1, 1943, the 
period when New York City may impose 
taxes for unemployment insurance. To 
Taxation Committee. 

Personal Income Tax.—SB 1, 7, and 
23 provide that federal personal income 
taxes may be deducted for purposes of 
computing personal net incomes. To 
Taxation Committee. 

SB 8 and 54 and AB 1 permit payment 
of personal income taxes in four equal 
installments. To Taxation Committee. 


—Calendar— 


1942 Sessions 

State Convened 
California (2d Sp.) .17 
Kentucky ;. 6 
eS ee Jan, 12 
Massachusetts (Ist Sp.)......... Jan. 26 
Michigan (1st Sp.) .19 
Mississippi . 6 
New Jersey 23 
New York ey 
Rhode Island Af . 6 
South Carolina ... Lis 
Virginia .14 


SB 19 and AB 26 change the date of 
the fiscal year to begin on April 1, and 
change the time and manner of payment 
of personal income tax. To Taxation 
Committee. 


SB 31 and AB 43 provide that losses 
for cost of hospitalization paid by the 
taxpayer for himself or for his depend- 
ents, not compensated by insurance, are 
deductible in computing net income. To 
Taxation Committee. 


Stock Transfer Tax—SB 95 repeals 
regular and additional emergency taxes 
on stock transfers, and imposes new 
taxes ranging from 1/10¢ a share for 
stock sold at less than $1, to 5¢ a share 
for stock sold at $100 or over. To Tax- 
ation Committee. 


SB 96 exempts so-called “odd-lot” 
transfers from regular and additional 
stock transfer taxes. To Taxation Com- 
mittee. 


Vending Machines—License.—SB 87 
imposes an annual tax on coin-operated 
vending machines ranging from $1 to 
$100, and licenses the operators of such 
machines. To Taxation Committee. 


Rhode Island 


Property Tax.—HB 52 imposes inter- 
est on unpaid city and town taxes at the 
rate of 6%. 


South Carolina 


Income Tax.—HB 987 proposes a de- 
duction of federal income taxes in com- 
puting South Carolina net income. To 
Ways and Means Committee. 


HB 963 provides for the payment of 
income taxes in quarterly installments. 
To Ways and Means Committee. 


Property Tax.—HB 972 is a joint reso- 
lution extending the time of payment of 
1941 state, county and school district 
taxes until May 1, 1942, without addi- 


tional penalty. To Ways and Means 
Committee. 








































































































































































Income Tax Returns 


The correct preparation and early filing of federal 
income tax returns are always important. This year, 
more than ever before, the necessity for prompt atten- 
tion to this matter is apparent to everyone. Approxi- 
mately 22,000,000 income tax returns are due to be 
filed before midnight of March 16, 1942. Of this 
number it is estimated that 7,000,000 person will file 
income tax returns for the first time. 

To assist taxpayers in the preparation of their in- 
come tax returns the Treasury Department has issued 
a folder entitled “How to File Your Income Tax Re- 
turn the Simple Way.” It contains a facsimile of the 
simplified Form 1040A and illustrates the six steps 
required to prepare the return. Form 1040A may be 
used by persons who are required to file returns but 
who have gross incomes of not more than $3,000 from 
salaries, wages, compensation for personal services, 
dividends, interest, rent, annuities, and royalties only. 

For taxpayers not eligible to use Form 1040A or 
those not choosing to use it, Form 1040 should be 
filed. The last page of the folder contains a table 
showing the individual income tax on 1941 net income 
before deductions of personal exemptions and credit 
for dependents from salaries and wages of selected 
sizes if Form 1040 is used. 

Individuals and corporations desiring the folder for 
distribution to employees, may secure copies from 
the nearest Collector of Internal Revenue. 


Outlook for Federal Tax Legislation 


While at this early date no definite predictions can 
be made as to what form the new tax bill will take, it 
is, of course, a foregone conclusion that the rates will 
be increased—particularly excess profits tax rates. It 
has been intimated in some quarters that rates at least 
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one-third higher than those in effect for the 1941 tax- 
able year may be expected. A tightening up of the 
capital gain and loss provisions may be likewise 
anticipated. 

At this time it is also reasonably certain that there 
will be no retroactive legislation affecting 1941 tax- 
able year incomes. Treasury Department officials 
have given assurances that no recommendations will 
be made for retroactive legislation and in the absence 
of such recommendations, it is not likely that pro- 
posals for legislation of this kind will originate with 
Congress. 

The fact that this is an election year will undoubt- 
edly also influence legislators to avoid highly contro- 
versial measures. Of this character is Secretary oi 
the Treasury Morgenthau’s proposal to enact excess 
profits tax legislation which will restrict corporations 
to a 6% yield, based on invested capital. It is not 
thought likely that any very serious effort will be 
made in 1942 to overcome Congressional objections 
which are sure to materialize should the Treasury De- 
partment endeavor to promote a measure of this kind. 
The above remarks also apply to current rumors con- 
cerning proposals to enact legislation which will restrict 
individual incomes to arbitrary amounts. How- 
ever, it is possible that as the war develops the chance 
for successful passage of legislation of this kind may 
become better. Of the same highly controversial na- 
ture is the proposal to enact a general sales tax. The 
Treasury Department, however, is known to oppose 
legislation of this type and its passage is unlikely. 

The sentiment in favor of withholding tax at the 


source on salaries and wages seems to be quite strong 


and, in any event, a measure of this kind will undoubt- 
edly be recommended by the Treasury Department. 


Rates as high as 15% have been mentioned in this 
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connection. However, the Treasury Department has 
indicated that it will not make known the nature of 
its proposals for new tax legislation until its officials 
are called upon to testify in the course of the Com- 
mittee hearings. 

Other proposals which may be brought forward are 
as follows: Taxation of partnerships in the same 
manner as corporations; mandatory joint returns; ad- 
ditional excise taxes ; enforced saving, taking the form 
of compulsory purchase of Defense Bonds, or grant- 
ing of tax advantages to voluntary purchasers. 


Record State and Local Taxes in 1940 and 1941 


The nation’s tax bill for state and local government 
rose to all-time records in 1940 and 1941, at a time 
when federal collections were jumping to unprece- 
dented levels to meet the costs of rearmament and 
war, according to a study made by the Division of 
Industrial Economics of The Conference Board. 

State and local taxes reached a total of $8,538,000,000 
in 1940, nearly $400,000,000 greater than the previous 
peak in 1938, and The Conference Board’s preliminary 
estimates indicate that they rose to about $8,925,000,000 
in 1941, 

These figures compare with total federal tax col- 
lections of $5,569,000,000 for 1940, and a record 
$7,673,000,000 for 1941. Higher rates on a consider- 
ably larger national income indicate that there will 
be an even greater increase in federal collections in 
the fiscal year 1942. 

The highest per capita state and local tax bill in 
1940 was paid in New York, and amounted to $108.77. 
New Jersey followed with $97.29 per capita. Next in 
order were California, $92.14; Nevada, $90.11; Massa- 
chusetts, $87.76; Connecticut, $83.82; Illinois, $78.24; 
Rhode Island, $77.61; New Hampshire, $74.62; and 
Arizona, $71.30. The United States average was 
$64.70 per capita. 

Lowest tax collections per capita were found in 
Arkansas with $25.44; Alabama, $29.57; Georgia, 
$30.44; South Carolina, $30.50; Mississippi, $31.63; 
Tennessee, $33.28 ; Kentucky, $33.29 ; Virginia, $34.60 ; 
North Carolina, $35.88 ; and Oklahoma, $43.95. 

Even the lowest of these per capita taxes, Ark- 
ansas’s $25.44, is found to be higher than the nation’s 
per capita tax bill for all taxes 

as late as 1915. 

States with highest total taxes were New York, 
$1,469 million ; California, $638 million ; Pennsylvania, 
$636 million; Illinois, $619 million; Ohio, $452 mil- 
lion; New Jersey, $405 million; Massachusetts, $380 
million; Michigan, $340 million ; Texas, $294 million ; 
and Wisconsin, $207 million. Total state collections 


federal, state and local 
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in the United States were $3,877 million, and local 
collections were $4,661 million. 

States with lowest total collections were Nevada, 
$10 million; Wyoming, $17 million; Delaware, $18 
million; Vermont, $22 million; New Mexico, $25 mil- 
lion; Idaho, $30 million; North Dakota, $32 million; 
Utah, $34 million; Arizona, $36 million; and New 
Hampshire, $37 million. 

High local taxes rather than high state taxes largely 
accounted for the level of per capita taxes in New 
York, New Jersey, Massachusetts, and New Hamp- 
shire. Similarly, local taxes were low relative to state 
taxes in several of the states having low per capita 
taxes. These were Arkansas, Alabama, Virginia, and 
North Carolina. 


The totals and per capitas given by The Conference 
Board do not include grants from the federal or other 
governments, or other non-tax revenue. Certain taxes 
are collected by states and shared with local authori- 
ties ; the local shares are counted as local taxes. 

The principal items taxed by state and local au- 
thorities are property, income, estates, sales, payrolls 
(for unemployment compensation), and licenses and 
other special business levies. Only the property tax 
is of major importance for local governments. 


President’s Budget Message 


The annual budget message of the President was 
sent to Congress on Jan. 6. He reémphasized his re- 
quest that war expenditures be financed as far as 
possible by taxation and requested 7 billion dollars in 
additional taxes for 1943, and 2 billion dollars to in- 
crease the social security trust funds. Other recom- 
mendations made by the President are: exemptions 
in estate and gift taxation should be lowered and the 
privileged treatment given certain types of business 
in corporate income taxation should be reéxamined; 
legislation to tax all future issues of state and munici- 
pal bonds; recapturing of excessive profits; consid- 
eration of measures to combat inflation such as income 
collected at the source, pay-roll taxes, and excise 
taxes. Mr. Roosevelt went on record as opposing 
general excise and sales taxes, but said that later we 
may be compelled to reconsider the temporary neces- 
sity for such measures. 


Let There Be Music 


Our apologies to Jack Hylton for paraphrasing his 
slogan, but get a load of this submitted by the Shop- 
talker. A recent Associated Press release from Holly- 
wood tells that “at the request of the Treasury De- 
partment, Irving Berlin has just turned out a number 
entitled, ‘I Paid My Income Tax Today.’ ”’ 
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Conflicting Taxation 

[Concluded from page 94] 
That is, the best answer is to eliminate overlapping 
assessments altogether and put whatever energy 1s 
available as a consequence on the job of improving 
the primary local assessment job. Because the Na- 
tional Association of Assessing Officers recognized 
that sudden adoption of such a policy might be im- 
practical under certain circumstances, means of meet- 
ing the situation on a voluntary basis were suggested. 
[ can only repeat and emphasize the policy there 
commended. 

It would be superfluous to pad this discussion by 
reiterating similar comments with respect to property 
tax collections and multiple local excises and licenses. 
It seems rather that the policy of distributing the job 
between different units of local government should be 
undertaken and that the consequences should leave 
no duplications in administrative machinery so far 
as particular licenses or particular tax collections are 
concerned. It has been said that there is no Democratic, 
Republican, or Socialist method of collecting taxes. It 
might also be said, with reservations perhaps, that 
there is no state, city, county, or township method of 
administering tax collections. One unit of government 
can, and frequently does, collect taxes pro rata for all 
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With the publication of Volume 2, the “greatest 
book on Pennsylvania taxes in years” reaches its full 
stature, attains the hearty, round coverage of the cor- 


porate tax laws of the Commonwealth for which it 
was designed. 


Brought fully up to date with last-minute additions, 
this authoritative work comprehensively analyzes, dis- 
cusses and explains every significant phase of the 
Pennsylvania corporate tax law. Throughout, illustra- 
tive examples show exactly what should be done, 
exactly how to do it, for the more complicated prob- 
lems encountered. 

A practical source and reference work, it is a worthy 
companion for your loose leaf Pennsylvania Tax 
Service. 

2 volumes, 654 x 95% inches, fabrikoid, price $15. 
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other overlapping units. This solution appears to be 
essential if local government officials take seriously the 
problem of alleviating conflicting taxation at home. 

In conclusion, I suggest, therefore, that not only 
should all agencies interested in the improvement of 
local government concern themselves with federal- 
state tax conflicts; they should even more persistently 
look toward the easier job of eliminating or at least 
reducing similar causes of difficulty closer home, in- 
cluding impediments to good government which arise 
from interference in the revenue-raising process as 
between states and their local subdivisions and as 
between different classes of the latter. 


Bad Debt Recoveries 


[Concluded from page 77] 

That means increased complications. The present 
Bureau doctrine at least has the virtues of clarity 
and simplicity. It would be wishful thinking to enter- 
tain any idea that the Bureau in days like these will 
voluntarily abandon its clear and simple position in 
favor of the more complex and less remunerative view 
of the Board. 

3. The Board of Tax Appeals may come to agree 
with the Bureau. The Board’s position has been 
stated firmly and reiterated recently, and the logic and 
fairness of its view do indeed seem compelling. The 
recovery of a bad debt, not offset by a prior tax benefit, 
does seem to be a return of capital; capital gains are 
taxable of course but a return of capital has not yet 
been held taxable under the Sixteenth Amendment. 
But soon cases involving operating loss carry-overs 
may reach the Board, and some qualification of the 
Board’s doctrine will very likely result. The Board 
may veer toward the Bureau’s position. 

Of the three alternatives, the first is of course the 
most satisfactory and conclusive. At any rate it is 
essential that taxpayers understand the present situa- 
tion in order to protect their interests. 


Information Returns—Forms 1096 and 1099 


Returns of information are due, on or before Febru- 
ary 15, 1942, from all persons who during 1941 made 
payments as follows: (1) Salary or wages of $750 
or more to single persons or $1,500 or more to mar- 
ried persons; (2) $750 or more for interest, rents, 
royalties, and other fixed or determinable income: 
(3) $100 or more in dividends. The returns are re- 
quired to be made on Form 1099, accompanied by 
Form 1096, and should be sent to the Commissioner 
of Internal Revenue, Returns Distribution Section. 
Washington, D. C. 

It should be noted that Form 1099 for the calendar 
year 1941 requires that the social security number of 
the employee be indicated. 
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ALABAMA 
March 1—— 
Automobile dealers’ reports due. 
Insurance company premiums tax reports 
and payment due. 
Last day to make freight line license tax 
reports. 
Last day to make public utility property 
tax report. 
March 10—— 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Reports of wholesalers, distributors, and 
retailers of alcoholic beverages due. 
Tobacco use taxes and reports due. 
March 15—— 
Carriers’, warehouses’ and _ transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and transporters’ 
lubricating oils tax reports due. 
Income tax information returns due. 
Income tax return and (first installment) 
tax due. 
Last day to make franchise tax report. 
Motor carriers’ mileage reports and taxes 
due. 
March 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax reports and 
payment due. 
Gasoline tax and reports due. 
Lubricating oils tax reports and payment 
due. 
Motor fuel tax reports and payment due. 
Sales tax reports and payments due. 
March 31—— 
Carbonic acid gas reports due. 


ARIZONA 
March 1—— 
Insurance company premiums tax reports 
and payment due. 
March 5—— 
Alcoholic beverage licensee’s reports due. 
March—First Monday 
Bank share installment due. 
Property tax (semi-annual 
due. 
March 15—— 
Gasoline tax reports and payment due. 
Gross income tax reports and payment due. 
Income tax information returns due. 
Income tax returns and tax (first install- 
ment) due. 
Motor carriers’ reports and taxes due. 
March 25—— 
Motor fuel carriers’ reports due. 


installment) 


Note: March 15 falls on Sunday, hence 
taxes listed as due on that date will be pay- 
able Monday, March 16. 


SAT. 
SUN. MON. TUE. WED. THU. FRI. 


2345617 
9 1011 12 13 14 
15 16 17 18 19 20 21 
92 23 24 25 26 27 28 
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ARKANSAS 
March 1—— 


Franchise tax reports due. 
Insurance company premiums’ 
reports due. 
Public utility property tax returns due. 
March 10—— 
Alcoholic beverage reports and taxes due. 
Motor fuel carriers’ reports due. 
Severance taxes and reports due. 
Statement of purchases of natural re- 
sources due. 
March 20—— 
Gross receipts tax and reports due, 
Motor fuel tax and reports due. 
Use fuel tax and reports due. 


taxes and 


CALIFORNIA 
March 1—— 
Common carriers’ distilled spirits tax and 
reports due. 
Gasoline tax due. 
March—First Monday—— 
Unsecured personal property taxes due. 
March 15—— 
Bank and corporation franchise tax returns 
and first installment of tax due. 


Corporation income tax returns and first 
installment due. 
Distilled spirits tax and reports due. 
Gasoline tax reports due. 
Reports due from express and railroad 
companies transmitting money. 
Use fuel taxes and reports due. 
March 20—— 
Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax due. 
March 31—— 
Mine owners’ reports due. 
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COLORADO 
March 1—— 
Insurance company premiums taxes and 
reports due. 
March 5—— 
Motor carriers’ taxes due. 
March 10—— 
Motor carriers’ reports due. 
Wholesale dealers’ alcoholic beverage re- 
ports due. 
March 14—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
March 15—— 
Coal mine owners’ reports due. 
Coal tonnage tax reports due. 
Franchise tax reports due. 
Service tax reports and payment due. 
March 25—— 
Gasoline tax reports and payment due. 


CONNECTICUT 


March 1—— 

Gasoline tax due. 

Insurance company premiums tax reports 
due. 

Motor bus corporation reports due. 

Motor vehicle registration fees due. 

March 15—— 

Gasoline tax reports due. 

Unincorporated business 
taxes and reports due. 

March 20—— 
Alcoholic beverage taxes and reports due. 
March 30—— 

Reports and fees due from corporations or- 

ganized between January 1 and June 30. 
March 31—— 

Electric, gas, power, water, railroad and 
street railway corporation tax returns 
due. 

Public service company reports due. 


gross income 


DELAWARE 
March 1—— 


Insurance company premiums taxes and 
reports due. 


March 15—— 


Alcoholic beverage manufacturers’ and im- 
porters’ reports due. 

Filling stations’ gasoline tax reports due. 

Income tax information returns due. 

Income tax returns and tax (first install- 
ment) due. 


March 31—— 
Carriers’ gasoline tax reports due. 


Distributors’ gasoline taxes and reports 
due, 
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DISTRICT OF COLUMBIA 





March 1 

Domestic and foreign 
reports due. 

Insurance company premiums taxes due. 


March 10—— 

Licensed manufacturers and wholesalers of 
beer—reports due. 

Licensed manufacturers, wholesalers and 
retailers of alcoholic beverages—reports 
due, 

March 15—— 

Beer tax due. 


insurance company 


March 25—— 
Gasoline taxes and reports due. 


March 31 
Bank gross earnings tax due. 
Last day to pay semi-annual 
of property tax. 

Last day to pay semi-annual 
of public utility tax. 

Motor vehicle registration and fees due. 





installment 


installment 





FLORIDA 
March 1 
Insurance company premiums tax due. 
March 10 





Manufacturers’ and dealers’ alcoholic bev- 
erage taxes and reports due. 


March 15—— 

Carriers’ gasoline tax reports due. 

Electric, gas, light, heat, power, telegraph 
and telephone company reports and taxes 
due. 

Gasoline taxes and reports due. 

Motor vehicle fuel use taxes and reports 
due. 

Transporters’ and carriers’ alcoholic bev- 
erage reports due. 


GEORGIA 
March 1—— 
Public utility special franchise tax (prop- 
erty tax) reports due. 
Railroads’ property tax returns due. 


March 10 
Tobacco wholesale dealers’ reports due. 





March 15— 
Income tax information returns due. 
Income tax returns and tax (first install- 
ment) due. 


; a — 





Intangible personal property returns due. 

Malt beverage taxes and reports due. 
March 20—— 

Gasoline taxes and reports due. 


IDAHO m 

March 1—— 

Insurance company premiums tax retu: 3 

due. 

Express company reports due. 
March 9—— 

Motor carriers’ gross revenue reports due. 
March 10. 





Beer dealers’ reports due. 


March 15—— 
Electric power company taxes and reports 
due. 
Gasoline taxes and reports due. 
Income tax information returns due. 
Income tax returns and tax (first install- 
ment) due. 


March 31—— 


Last day for express companies to pay tax. 
Motor vehicle registration fees due. 





ILLINOIS 
March 1—— 
Insurance company premiums tax returns 
due. 
March 10—— 


Motor carriers’ mileage tax due. 


Mareh 15—— 

Cigarette tax returns due. 

Last day to make alcoholic beverage re- 
ports. 

Oil production tax and reports due. 

Public utility taxes and reports due. 

Sales taxes and reports due. 

Warehousemen’s alcoholic beverage re- 
ports due. 


March 20—— 
Gasoline taxes and reports due. 


March 30—— 


Last day for corrected franchise report to 
be filed. 


Transporters’ gasoline tax reports due. 


INDIANA 
March 1—— 
Insurance company premium returns due. 


March 15—— 
Bank and trust company 
reports due, 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 


March 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan associations’ intangibles 
taxes and reports due. 


intangibles tax 


March 25—— 
Gasoline tax reports. 


IOWA 
March 1 
Bank share tax (first installment) due. 
Express company property tax reports due, 
First installment of property tax due. 
Insurance company premiums tax returns 
and payment due. 
Property tax (first installment) due. 
March 10—— 
Carriers’ gasoline tax reports due. 
Class A beer permittees’ reports and pay- 
ment due. 
March 20—— 
Gasoline tax reports and payment due. 
March 31—— 
Income tax information returns due. 
Income tax returns and tax (first install- 
ment) due. 





KANSAS 
March 1—— 
Income tax information returns due. 
Insurance company premiums taxes due. 
Private car company reports due. 
Railroad company returns of tax withheld 
from private car companies due, 
March 10 
Malt beverage tax reports and payment 
due. 
March 15—— 
Carriers’ gasoline tax reports due. 
Compensating taxes and reports due. 
Motor carriers’ gross ton mileage taxes and 
reports due. 
March 20—— 
Railroad, telegraph, telephone, pipe-line 
and electric power company returns due. 
Sales taxes and reports due. 
March 25—— 
Gasoline tax reports and payment due. 
March 31—— 
Franchise tax returns and taxes due. 
Last day to make bank share reports. 





KENTUCKY 
March 1 
Bank share tax due. 
Insurance company (other than life) pre- 
miums taxes and returns due. 
Motor vehicle registration fees due. 
Property tax due. 
March 10—— 
Alcoholic beverage reports due. 
Amusement and entertainment taxes and 
reports due. 
Refiners’ and importers’ gasoline tax re- 
ports due. 
March 15—— 
Income tax information returns due. 
Motor vehicle fuel (other than gasoline) 
tax reports and payment due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax and re- 
ports due. 
March 20 
Oil production taxes and reports due. 
March 31 
Dealers’ and transporters’ gasoline tax re- 
ports and payment due. 
Last day for public utilities to make fran- 
chise tax reports. 
Public utility property tax returns due. 











LOUISIANA 





March 1 
Chain store tax due before this date. 
Insurance company premiums taxes and 

reports due. 
License taxes delinquent. 
Wholesalers’ tobacco reports due, 
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March 10—— 


Importers’ gasoline taxes and reports due. 

importers’ kerosene taxes and reports due. 

Importers’ lubricating oils reports due. 

Light wine and beer importers’ reports 
due. 

Oyster tax reports due. 





March 15— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils reports due. 
Intoxicating liquor manufacturers’ and 
dealers’ reports due. 
Wholesalers’ tobacco tax reports due, 


March 20—— 

Dealers’ gasoline taxes and reports due. 

Dealers’ kerosene taxes and reports due. 

Fuel use tax reports and payment due. 

Light wine and beer manufacturers’ and 
dealers’ taxes and reports due. 

Lubricating oils tax due; dealers’ reports 
due. 


New Orleans sales and use taxes and re- 
ports due. 
Petroleum solvents reports due. 
March 31—— 
Public utility supervision and inspection 
reports due. 
MAINE 
March 1—— ‘ 


Foreign corporation license fees due. 
Motor vehicle registration fees due. 
March 10—— 
Reports due from manufacturers and 
wholesalers of malt beverages. 





March 15—— 
Use fuel tax and reports due. 


March 31—— 
Gasoline tax and reports due. 


MARYLAND 


March 10—— 
Admissions taxes due. 


March 31 
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harech 15— 


bank share tax reports due. 
Corporation property tax returns due. 


‘Wistilled spirits property tax due. 


Mnsurance company premiums tax and re- 
ports due. 

Utility gross receipts franchise tax reports 
due. 


March 31—— 


Beer taxes and reports due. 
Gasoline taxes and reports due. 
Motor vehicle registration fees due. 


MASSACHUSETTS 


March 1—— 


Income tax information returns due. 
Personal income tax return and tax (first 
installment) due. 


March 10—— 


Alcoholic beverage taxes and reports due. 


March 15—— 


Cigarette distributors’ taxes and reports 
due. 


March 31—— 


Gasoline taxes and reports due. 


MICHIGAN 


March 1—— 


Bank share tax due. 

Gas and oil severance taxes and reports 
due. 

Last day to pay property taxes without 
interest charges. 

Last day to make insurance company 
premiums tax reports. 


March 5—— 


Carriers’ gasoline tax reports due, 


March 15—— 


Sales tax reports and payment due. 
Use tax reports and payment due. 





Distributors’ gasoline tax and reports due. 

Gas and oil severance tax and reports de- 
linquent. 

Last day to file intangibles tax returns and 
pay tax. 


MINNESOTA 


March 1—— 


Bank share tax due. 
Income tax information returns by public 
officials due. 
Insurance company premiums tax reports 
due. 
Iron severance tax reports due from op- 
erators, 
Personal property tax due. 
Public utilities (except railroads) gross 
earnings tax due. 
Railroads’ gross earnings tax (semi-annual 
installment) due. 
March 10—— 
Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 
March 15—— 
Income tax information returns due. 
Income tax returns and tax (first install- 
ment) due. 
Interstate motor carriers’ mileage tax due. 
March 25—— 
Gasoline tax due. 





MISSISSIPPI 
March 1 
Domestic insurance company premiums 
taxes and reports due. 
March 5—— 
Factory reports due. 
March 10—— 


Admissions taxes and reports due, 











March 15—— 


Gasoline tax reports and payment due. 

Income tax information returns due. 

Income tax returns and tax (first install- 
ment) due. 

Manufacturers, distributors and _ whole- 
salers of tobacco—reports due. 

Retailers, wholesalers and distributors of 
light wines and beer—reports due. 

Sales tax reports and payment due. 

Timber severance taxes and reports due. 

Use tax reports and payment due, 


MISSOURI 


March 1—— 


Annual sales tax and reports due. 

Factory reports due. 

Franchise tax reports due. 

Income tax information returns due. 

Insurance company premiums tax reports 
due. 


March 5—— 


Non-intoxicating beer permittees’ reports 
due. 





March 15—— 

Gasoline tax reports due. 

Income tax returns due. 

Retail sales tax reports and payment due. 
March 25—— 

Gasoline tax due. 

Use fuel tax and reports due. 


MONTANA 





March 1 

Corporation reports due. 

Foreign corporation reports due. 

Income (corporation license) tax returns 
due. 

Insurance company premiums tax reports 
due. 

Sleeping car company reports due. 


March—First Monday—— 

Telegraph, telephone, electric power or 
transmission line, canal, ditch and flume 
company property tax returns due. 

Telephone company tax and reports due. 

March 15—— 

Brewers’ and liquor wholesalers’ taxes and 
reports due. 

Electric company reports and taxes due, 

Gasoline taxes and reports due. 

Tncome tax information returns due. 

March 20—— 
Crude petroleum producers’, transporters’, 
dealers’ and refiners’ reports due. 
March 31— 
Insurance company licenses expire. 
Mine returns due. 


NEBRASKA 

March 1 

Insurance company premiums, tax reports 
and foreign company payments due. 





















































































Alcoholic beverage manufacturers’ 
wholesale distributors’ reports due. 

Gasoline taxes and reports due. 

Imitation butter reports and taxes due. 


and 





NEVADA 


March 1—— 

Annual statements of foreign corporations 
due. 

Insurance company premiums tax reports 
due, 

March—First Monday—— 

Electric light, heat and power, gas, street 
railway, telegraph, telephone and water 
company reports due. 

Property tax (quarterly installment) due. 

March 15—— 
Carriers’ gasoline tax reports due. 
Petroleum products reports and fees due. 
March 25—— 


Dealers’ gasoline tax reports and payment 
due. 


Fuel users’ tax reports and payment due. 


NEW HAMPSHIRE 





March 1 
Annual list of stockholders of railroads 
and other dividend-paying corporations 
due. 
Foreign insurance company premiums tax 
reports due. 
Gasoline tax due. 
March 10—— 
Alcoholic beverage taxes and reports due. 
March 15—— 
Gasoline tax reports due. 
Personal income tax returns due. 
March 31—— 
Motor carriers’ registration and fees due. 
Motor vehicle registration and fees due. 





NEW JERSEY 


March 1—— 
Foreign insurance companies (except life) 
reports due. 
Railroad company reports due. 
March 10—— 
Excise tax reports and payment due by 
interstate busses. 
Gross receipts tax reports and payment due 
by busses and jitneys in municipalities. 
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March 15— 
Alcoholic beverage reports and taxes due 
by manufacturers, distributors, trans- 
porters, warehousemen and importers. 
March 20—— 
Alcoholic beverage retail consumption and 
distribution taxes and reports due. 
March 30—— 
Carriers’ gasoline tax reports due. 


March 31—— 
Distributors’ gasoline taxes and reports 
due. 
NEW MEXICO 
March 1—— 
Insurance company premium taxes and re- 
ports due. 


Last day to file property tax returns. 
March 2—— 
Motor vehicle registration fees due. 
March 15—— 
Franchise tax reports due. 
Occupational gross income tax reports and 
payment due. 
Oil and gas conservation reports due. 
Severance taxes and reports due. 
March 20—— 
Motor carriers’ reports and taxes due. 
March 25—— 
Gasoline taxes and reports due. 
Use or compensating taxes and reports 
due. 


NEW YORK 
March 1—— 


Insurance company reports due. 

Last day for transport and transmission 
company primary tax reports and pay- 
ment due. 

Real estate, holding and codéperative agri- 
cultural corporation franchise tax and 
reports due. 

March 20—— 
Alcoholic beverage taxes and reports due. 
March 25—— 

Additional public utility taxes and reports 
due. 

New York City conduit company taxes and 
reports due. 

New York City public utility excise taxes 
and returns due. 

March 31—— 
Gasoline taxes and reports due. 


NORTH CAROLINA 
March 1—— 
Firemen’s Relief Fund tax reports due. 
March 10—— 
Alcoholic beverage tax and railroad reports 
due. 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage tax and re- 
ports due. 
Tobacco dealers’ monthly reports due. 
March 15—— 
Corporation reports of registered stock-or 
bondholders due. 
Income tax information returns due. 
Income tax returns and tax (first install- 
ment) due. 
Information returns by corporations for 
intangibles tax purposes due. 
Intangibles personal property tax due. 
Sales and use taxes and reports due. 
Spirituous liquor tax due. 
March 20—— 
Distributors’ gasoline tax and reports due, 
March 31—— 
Railroads’ utility tax reports due. 
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NORTH DAKOTA 
March 1—— 
Insurance company premiums tax and re- 
ports due. 
Personal property tax due. 
Real property tax (semi-annual install- 
ment) due. 


March 15— 

Alcoholic beverage transactions tax reports 
and payment due. 

Gasoline tax reports and payment due. 

Income tax information returns due. 

Income tax returns and tax (first install- 
ment) due. 

Interstate motor carriers’ tax due. 


OHIO 
March 1—— 

Foreign insurance company premiums tax 
(first installment) due. 

Last day to make insurance company pre- 
miums tax reports. 

Utility company returns due—except motor 
transportation, sleeping car, freight line 
and equipment companies. 





March 10—— 
Admissions tax reports and payment due. 
Alcoholic beverage reports due from Class 
A and B permittees. 
March—Second Monday—— 
Bank share tax reports due. 
Last day for deposits report of financial 
institutions, 
Reports due from dealers in intangibles. 
March 15—— 
Cigarette use tax and reports due, 
March 20—— 
Dealers’ gasoline tax reports due. 
March 30—— 
Carriers’ gasoline tax reports due. 
March 31—— 
Annual statement of foreign corporations 
due, 
Gasoline tax reports due. 
Grain handling tax (semi-annual 
ment) due. 
Intangibles personal property tax (semi- 
annual installment) due. 
Last day for filing franchise tax reports. 
Last day to make property tax returns. 
Tangible personal property tax (semi-an 
nual installment) due. 


install- 


OKLAHOMA 
March 1—— 
Annual labor reports due. 
Express company reports due. 
Last day to list intangible property. 
Oil, gas and mineral gross production re- 
ports and payment due. 
Property tax installment due. 
Property tax returns due. 


March 5—— 


Operators’ reports of mines (other than 
coal) due. 
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March 10—— March 15—— March 15—— 
Airports’ gross receipts reports and taxes Gasoline taxes and reports due. Stock and bond income tax returns and 
due. Motor vehicle registration fees due. payment due. 
— Alcoholic beverage tax reports and pay- March 20—— 
ment due. Distributors’ gasoline tax reports and pay- 
all- March 15—— SOUTH CAROLINA ment due. 
= Carriers’ gasoline tax reports due. — Liquid carbonic acid gas tax due. 
Gasoline taxes and reports due. 
a ” Fire insurance company premiums tax re- 
™ epee Ay aaa and tax (first install turns and payment due. TEXAS 
Sales tax reports and payment due. Personal property tax returns due. March 1 
Insurance company premiums tax reports 
arch 1 —— and payment due 
am Admissions tax reports and payment due. 7 
all- Beer and wine wholesalers’ reports due. Public utility intangibles tax reports due. 
Last day to make power tax return and March 15—— 
payment. Last day for filing franchise tax reports. 
a Oleomargarine taxes and reports due. 
Income tax information returns due. 
Income tax returns and payment due. 
Motor fuel tax reports and payment due. 
Lax March 20—— 
i, Gasoline tax reports and payment due. 
tor March 20—— 
ine Carriers’ use fuel tax reports due, SOUTH DAKOTA 
Coal mine operators’ reports due. March 1 
Use fuel oil tax and reports due. Foreign corporation reports due. 
Use tax reports and payment due. Last day to make reports and pay insur- 
ance company premiums tax. 
OREGON Passenger motor carriers’ taxes due. 
—— March 15—— 
March 1 
Insurance company premiums tax reports Alcoholic beverage sales reports due. March 20—— 
due. Gasoline tax reports due. Carriers’ motor fuel tax reports due. 
an ot on ge and goog due. Liquefied gas and liquid fuel use tax re- 
pcre — se fuel tax reports due. orts and payment due. 
Cigarette wholesalers’ reports due. Use tax reports and payment due. ne tact Poi ak Sanne Oee. 
Oil production tax reports and payment z 
due. March 31 Oil and gas well technicians’ gross receipts 
Bank excise income tax returns and pay- tax and reports due. 
March 15—— ment due 
Last day for wholesalers to file reports for : March 25 
sneaniiieis dmaiie Income tax information returns due, Carbon black production tax reports and 
I & : s Income tax returns and tax (first install- payment due 
Property tax (quarterly installment) due. ment) due : 
. ? . Natural gas production taxes and reports 
ue. March 20—— Last day for payment of private car line due. 
ass ——o beverage tax reports and pay- property tax. Oil production taxes and reports due. 
Pes ue, a a Motor vehicle registration and fees due. Theatre prize and awards taxes and re- 
rasoline tax reports and payment due. ports due, 
Motor carriers’ reports and taxes due. 
‘ial UTAH 
. March 1—— 
March 16 PENNSYLVANIA Insurance company premiums tax reports 
24 Marc due, 
Malt beverage reports due. March 10—— 
Spirituous and vinous liquor importers’ re- Carriers’ gasoline tax reports due. 
ports due. Carriers’ use fuel tax reports due. 
March 15—— Liquor licensees’ reports due. 
Capital stock tax returns and payment due. March 15—— 
Corporate loans tax returns and payment Distributors’ and retailers’ gasoline taxes 
due. and reports due. 
ons — bonus reports and payment Excise (income) tax returns and tax (first 
ue, installment) due. 
Employers’ returns of tax withheld at Individual income tax returns and pay- 
all- source due under Philadelphia income ment due. 
_ tax law. Sales tax returns and payment due. 
mi- Franchise tax reports and payment due. Use fuel tax and reports due. 
re — premiums tax reports Use tax returns and payment due. 
i and payment due. March 31—— 
Manufacturers’ alcoholic beverage tax re- Insurance company premiums tax due. 
an ports and payment due. 
Philadelphia income tax returns and tax 
(first installment) due. VERMONT 
March 31—— aay en corporation reports due 
ticker sini oneannen ee — due. Corporation license taxes and reports due. 
: TENNESSEE March 10 
March 1—— Alcoholic beverage taxes and reports due. 
RHODE ISLAND Cottonseed oil mills’ reports due during wareh 15—— 
March 1 month. Corporation income tax returns and tax 
re- Corporate excess tax returns due. March 5—— (first installment) due. 
Franchise tax reports due. Cigarette distributors’ reports due. Electric light and power company taxes 
Public utility reports due. March 10—— and reports due. 
March 10 Barrel tax on beer due. Individual income tax returns and tax 
Manufacturers’ alcoholic beverage reports Carriers’ gasoline tax reports due. (first installment) due. 
1an due, Last day to make alcoholic beverage re- March 31—— 










Tobacco products tax reports due. 





ports. 


Gasoline tax reports and payment due. 



















































































































































































































































































































































































































































































VIRGINIA 





March 1 
Annual corporation registration fees due. 
Certified motor carriers’ property tax re- 
turns due, 

Franchise tax due. 

Insurance company premiums tax returns 
due. 

March 10 
Beer dealers’, bottlers’ and manufacturers’ 

reports due. 

March 20 
Carriers’ gasoline tax reports due. 
yasoline taxes and reports due. 
Use fuel tax and reports due. 








WASHINGTON 
March 1—— 
Insurance gross premiums taxes due. 
March 10—— 
Malt products brewers’ and manufacturers’ 
reports due, 
March 15—— 
Admissions taxes and reports due. 
Butter substitutes tax reports and payment 
due. 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 


Gross income tax returns and payment 
due. 

Public utility gross operating taxes and re- 
ports due. 


Public utility property tax returns due. 
Sales tax reports and payment due. 
Use fuel tax and reports due. 

Use tax reports and payment due. 


WEST VIRGINIA 
March 1—— 
Insurance company premiums taxes and 
reports due. 
March 10—— 
Alcoholic beverage taxes and reports due. 
March 15—— 
Personal income tax information returns 
due. 
Sales tax reports and payment due. 
March 30 
Gasoline tax reports and payment due. 








WISCONSIN 


March 1—— 

Beer tax reports due. 

Electric codéperative association tax re- 
ports due. 

Insurance company premiums taxes and re- 
ports due. 

Telephone company gross receipts reports 
and taxes due. 

Transportation company gasoline tax re- 
ports due. 
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March 10—— 
Intoxicating liquor and wine tax reports 
due. 
Tobacco products tax due. 
Mareh 15—— 
Alcoholic beverage tax reports due. 
Income tax information returns due. 
Income tax returns and tax (first install 
ment) due. 
Privilege dividends tax and reports due on 
constructive dividends. 
Railroad, telegraph, sleeping car and ex- 
press company property tax reports due. 
Tobacco products tax returns due. 
March 20—— 
Gasoline and diesel fuel taxes and reports 
due. 
March 31—— 
Privilege dividends tax and returns due. 





WYOMING 
March 1 
Express company gross receipts tax re- 
ports due. 


Last day to make insurance company pre- 
miums tax reports. 
Mileage statements due from railroads and 
car companies. 
March 10 
Carriers’ gasoline tax reports due. 
March 15—— 
Dealers’ gasoline tax reports due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Wholesalers’ gasoline tax and reports due. 
March 20—— 
Motor carriers’ taxes and reports, due. 
March 30—— 
Last day to pay insurance company pre- 
miums tax. 
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March 15—— 

Corporation income tax and excess profits 
tax returns due for year ended December 
31. Forms 1120 and 1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
year ended December 31. Forms 1040, 
1041, 1120, 1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended September 30, with interest 
at 6% from December 15 on first install- 
ment, Form 1040 or 1120. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended September 30. 
Forms 1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for year 
ended December 31. Form 1041. 

Foreign partnership return of income 
due by general extension for fiscal year 
ended September 30. Form 1065. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended Sep- 
tember 30, in case of American citizens 
abroad. Form 1040. 

Individual income tax return due for year 
ended December 31. Form 1040. 

Last day for filing annual returns of tax 
to be paid at the source. Forms 1013 
and 1042. 

Last quarterly income tax payment due on 
returns of nonresidents for year ended 
December 31, 1940. Forms’ 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for year ended December 31. Form 
1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for February. 

Form 957. 
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Nonresident alien individual income tax 
return due for fiscal year ended Sep- 
tember 30. Form 1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended September 30, 
Forms 1040NB, 1040NB-a. 

Nonresident foreign corporation 
tax return due for fiscal year 
September 30. Form 1120NB. 


income 
ended 


Partnership return of income due for year 
Form 1065. 


ended December 31. 





Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended September 30, by general exten- 
sion. Forms 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended Sep- 
tember 30. Forms 1040, 1041, 1120, 
1120H,°1120L, 1121. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended June 30. Forms 1140B, 1120H, 
1120L, 1120NB. 

Stockbrokers’ monthly return of stamp 
account due for February. Form 838. 
Third quarterly income-excess profits tax 
payment due for fiscal year ended June 
30. Forms 1040, 1041, 1120, 1120H, 1120L, 

1121. 


March 20—— 

Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for February. Form 
1012. 


March 31—— 
Admissions, dues and safety deposit box 
rentals tax due for February. Form 729. 


Excise taxes on electrical energy, telegraph 
and telephone facilities, transportation 
of oil by pipe line, and passenger trans- 
portation due for February. Form 7-7. 


Excise taxes on lubricating oils, matches, 


and gasoline due for February. Form 
726. 

Excise taxes on sales due for February. 
Form 728. 

Processing taxes on oils due for February. 
Form 932. 


Retail dealers’ excise tax and returns due 
for February on jewelry, etc., furs and 
toilet preparations. Form 728a. 

Sugar (manufactured) tax due for Febru- 
ary. Form 1 (Sugar). 

Tax on bowling alleys, billiard and pool 
rooms and coin operated amusement and 


gaming devices due for February, if lia- 


bility incurred. Form 11B. 
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in the Field of Taxation 


California Insurance Code Annotated, 1941. State 
Bureau of Printing, Sacramento, Calif. pp. 1444. 
Price $7.73, postpaid. 

After four years of legal research this book has been 
printed, designed as an aid to counselors in all forms 
of the insurance business. The volume is published 
to simplify reference for a complete statutory history 
of California insurance laws with a collection of all 
case decisions involving insurance from 1850. It pre- 
sents a logically arranged, accurate text of all sections 
in the California Insurance Code, with all amendments 
effective in 1941, followed by immediate arrangement 
of annotations of decisions, explanatory side notes, 
tables of the cases cited and an amplified index to both 
the sections of the Insurance Code and to annotations 
by subject, section and case. Annotations of all reported 
insurance the federal and California 
Courts are presented. It traces the source and de- 
velopment of each provision of the present California 
insurance law. The arrangement of text is simplified 
and easy to use for reference. Immediately following 
each section of the law will be found the case or de- 
cision annotations, making it unnecessary to turn to 
more than one book, or from one part of the book 
to another. The essential sections with the related 
decisions are presented in continuity. Lengthy or 
major annotations are appropriately classified and 
preceded by an organization chart. 


decisions of 


Community Property Laws with Translations of 
the Commentaries Thereon of Matienzo, Azevedo and 
Gutierrez by Lloyd M. Robbins. State Bureau of 
Printing, Sacramento, Calif. pp. 265. Price, post- 
paid $2.06, paper; $3.09, cloth. 

Heretofore there has been but one set of the three 
original Spanish volumes and the translated manu- 
script of Community Property Laws with translations of 
the commentaries thereon of Matienzo, Azevedo and 
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Gutierrez accessible in the California State Library. 
These were the laws of Spain when California became 
a State, and they have never been repealed. It was 
thus considered advisable by the California State Bu- 
reau of Printing to make a printing so that counselors 
or students could obtain, for a moderate amount, a 
document to aid in a clearer and more complete under- 
standing of Community Property Laws than by read- 
ing detached portions of case law on which it has been 
previously necessary to rely. To fill this need for a 
general reference in convenient form for those inter- 
ested this book was made available. Reproductions of 
title pages, specimens of edicts and pages of text from 
volumes printed in 1597 and 1606 have been used. The 
volume should hold unusual interest and value for 
counselors, jurists and students of law who have occa- 
sion to review the subject. 


Federal Finances in the Coming Decade by Carl 


Shoup. pp. x + 126. Price $1.00. 


As a result of the defense effort, the United States 
of America faces a financial problem the size of which 
few persons appreciate. The solution to this problem 
will not be found, cannot be found, until figures of 
some sort are set down by means of which a full reali- 
zation can be obtained of the size and complexity of 
this fiscal problem and the relative importance of its 
various parts. 


Professor Shoup has attempted this, and no more. 
Here are various figures—not predicted figures, but 
estimated minimums. By means of these estimated 
minimums he has plotted in rough outline the financial 
future of this country. He has done so for ten years 
ahead. This, it must be emphasized, is not prediction 
or prescription. On the contrary, it is an effort to 
promote a careful, a dispassionate discussion of the 
next decade in terms of fiscal policy. To be sure, 
Professor Shoup has had to base his whole study 
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upon some definite ideas of what the future holds for 
the world. In this respect he is very explicit, as 
witness his twelve basic assumptions, one of which 
is a victory for the Democracies in 1943 or 1944. 


This is a small book, but it treats of the largest fig- 
ures this or any other government has ever been called 
upon to consider. Indeed it may aid in saving this 
country from a social shock, from economic collapse. 
Here is the shadow of financial things to come—a 
shadow which will darken our country only if we 
close our eyes to it and refuse to prepare for it. 





Federal Tax Course by George T. Altman. 
merce Clearing House, pp. 


Price $10. 


Com- 
Inc., Chicago. 1050. 

This volume, designed as a training course, is 
arranged in one compact semi-flexible binder. For 
convenience in use, the contents are organized by 
divisions, each identified by guide cards. It is made 
up of an explanatory text written in a practical, under- 
standable, plain-spoken manner, with emphasis 
throughout on the fundamental principles underlying 
all federal taxation. 

With illustrative problems and solutions, specimen 
filled-in return forms and practice exercises in their 
preparation, as well as full texts of pertinent regula- 
tions and Code provisions, this book demonstrates fed- 
eral taxation as actually interpreted and applied. 


Ohio Tax Laws Annotated, 1941. Department of 
Taxation, State of Ohio, Columbus. pp. 926. Price 
$3.00. 

This volume contains all the tax laws of the State 
of Ohio, with annotations and decisions up to October 
1, 1941. It is reprinted from Page’s Ohio General Code, 
Lifetime Edition, published by the W. H. Anderson 
Company. In addition to the laws relating to taxation, 
the books includes the Rules of the Board of Tax 
Appeals, and a comprehensive index. 

Twelve years having elapsed since the last com- 
pilation of the tax laws of Ohio was made, in 1929, 
its publication at this time is welcomed and the book 
should have a wide circulation. 


Pennsylvania Valuations and Exemptions for Per- 
sonal Property Tax Purposes. Commerce Clearing 
House, Inc., Chicago. pp. 244. Price $1.50. 

Here is a volume of approved lists showing valua- 
tions of listed or regularly quoted taxable stocks, and 
the names of registered corporations whose stocks or 
bonds are considered exempt under the state and 
county personal property tax acts of Pennsylvania. 


Stock Values and Yields for 1942 State Tax Pur- 
poses. Commerce Clearing House, Inc., Chicago. 
pp. 164. Price $2.00 
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This book offers a comprehensive table showing 
the values and yields of listed, or regularly quoted, 
stocks for 1942 state property tax purposes. 


Tax Yields: 1940. Tax Institute, University of 
Pennsylvania, Philadelphia. pp. 137. Price $2.50. 

Another valuable reference book of tax collection 
statistics was recently published by the Tax Institute 
of the University of Pennsylvania. Of even more 
ambitious proportions than the four previous presen- 
tations by the same compilers, this new volume in- 
cludes federal tax collections for a thirty-year period, 
1911-1940, and state and territorial collections for a 
ten-year period, 1931-1940. 


Of interest to those with special tax problems are 
the tables of yields by types of taxes. The income tax 
expert, for example, will find collections for this par- 
ticular tax tabulated both by individual states for the 
ten-year period, and summarized by total yield for 
all states. He will find a federal table giving yields 
for this tax each year since 1914, the year it was first 
levied for individuals, and from 1911-1940 for corpo- 
rations. Similar tables are presented for other major 
taxes. Percentage tables, showing proportionate yield 
of each tax, make the volume especially useful for cer- 
tain statistical analyses. 

The tables presenting federal data, classified uni- 
formly for the various years, are particularly helpful 
in tracing the ebb and flow of particular federal tax 
revenues over the thirty-year period. Of particular 
significance at the present time is the World War 
period, 1914-1920, with its demonstration of emergency 
revenues. 

The compilation of tax yields for state govern- 
ments, and the presentation of federal data in a clear, 
usable manner, is an important activity in public 
finance research. 


U.S. Master Tax Guide, 1942. Commerce Clearing 
House, Inc., Chicago. pp. 288. Price $1.00. 

This book presents a complete, accurate, and up-to- 
date Guide on federal tax problems. It is based upon 
the Internal Revenue Code as amended, and on Regu- 
lations, rulings and decisions relevant to interpreta- 
tion and construction of existing law. Emphasis is 
placed upon the effect of Board of Tax Appeals and 
federal court decisions, especially where the law has 
been interpreted contrary to the Regulation or rulings 
of the Commissioner of Internal Revenue. 

The major portion of the volume is devoted to th« 
many phases of the income tax, but the excess profits 
tax, the capital stock tax, and the declared value ex- 
cess profits tax are also completely covered. 
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Klere Is Authoritative Guidence end 


Advice on Major Corporate Problems 


For That Final Cheek on Taxes 


Financial Policy 
of Corporations 


by ARTHUR STONE DEWING 
4th Edition of this famous classic 


"A COMPREHENSIVE HANDBOOK ... Concisely ... 
covers the whole cycle of a corporation, from the initial 
promotion and flotation of securities, through the 
various financial problems of a going concern, to the 
maze of complications involved in reorganization or 
dissolution. . . . It well deserves the place it holds as 
one of the standard works on the subject.”—Barron’s. 


“TIMELY because of the crying need that exists today 
for a better understanding of the corporation and its 
relation to the community by the American people and 
of its . . . responsibilities to the community by cor- 
porate officers themselves.”—Chicago Herald American. 
Two volumes. $10.00 


Corporate Executives’ 
Compensation 


by GEORGE THOMAS WASHINGTON 
NEW THIS MONTH. First book on this subject, of 


pressing importance today. Clear, specific, compact, it 
deals thoroughly with the practical problems of man- 
agerial compensation, the drafting and adopting of 
plans and agreements and working under them. Dis- 
cusses legal and business aspects of executives’ salaries, 
bonus plans, stock options, pensions, indemnity agree- 
ments and related matters. 


It examines compensation policies of the nation’s 
great corporations and the present status of legal con- 
trols over those policies. Every attorney, corporation 
officer, and professional accountant should use it to 
systematically review compensation arrangements in the 
light of the important guidance he will find here. $7.00 


Corporate Dividends 


by DONALD KEHL 
"FILLS A REAL NEED for a guide in formulating divi- 


dend policies. Each declaration of a dividend presents 
problems of a managerial, legal, and accounting nature. 
The author has clarified the relationship of the account- 
ing and legal aspects of the problem in such a fashion 
as to help management formulate dividend policies and 
avoid the pitfalls of declaring dividends which do not 
meet legal requirements, thereby preventing future 
liability to directors and stockholders. .. . Throughout, 
the author has interspersed accounting problems illus- 
trating the points discussed, clarifying the text... .” 
—The Controller. - $7.50 


15 East 26th Street ESTABLISHED 1900 


THE RONALD PRESS COMPANY, Publishers 


New York, N. ¥ 








MONTGOMERY?’S 





1. EXCESS PROFITS AND 
OTHER FEDERAL TAXES 
ON CORPORATIONS 


ANSWERS the urgent need for complete infor- 
mation, in one place and freed of all irrelevant 
matters, on the aspects of corporate taxation where 
most of your problems arise today. It concentrates 
particularly on straighten- 
ing out the intricacies of 
the excess profits tax. 
















By one of America’s 
leading tax authorities: 


ROBERT H. 
MONTGOMERY 


Counsellor-at-Law; 
C..Pa. 


It considers effect of new 
provisions; guides in elec- 
tion of options provided; 
computing corporate nor- 
mal income tax and surtax, 
preparing returns; amortization of emergency 
facilities. Includes explanatory tables, invaluable 
to company executives and consultants, of taxes 
bearing on corporations—who pays them, who can 


deduct them. $7.50 





2. FEDERAL TAXES ON 
ESTATES, TRUSTS, GIFTS 


BRINGS up to date developments arising from 

1941 law, and rulings and decisions of past 
year. Affords year-round foundation of far-sighted, 
tax-planning counsel in handling property, arrang- 
ing disposition of estates. $7.50 


20th Issue torso 






Make Sure You Have the Counsel of 
These Important Books. Order NOW! 


The Ronald Press Company 











i Dept. M578, 15 E. 26th St., New York, N. Y. 
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IRASCIBLE COMMENTS ON THE 
REVENUE LAWS 


George F. James, Associate Professor of Law, 
University of Chicago 


9 University of Chicago Law Review, 
December, 1941, p. 58-74 


September 20 the President of the United 
States signed the Revenue Act of 1941, an 
act drawn in the tradition of the last twenty 
years and giving no evidence of a genuine 
attack upon the basic problems of the na- 
tion. This country has had a federal income 
tax since 1913 and a federal estate tax since 
1916. In the early 1920’s both of these 
crystallized into the form which they hold 
today. 

Now, in 1941, with a_ record-breaking 
national debt, a business structure subject 
to extraordinary and often incalculable 
stresses, and the heaviest fiscal demands in 
the history of the Nation, Congress has 
been content again to apply its old panacea: 
exemptions have been lowered, rates raised, 
and new nuisance taxes enacted. Is it not 
time that the entire structure be reexamined 
to consider what major changes could be 
effected more equitably to distribute and 
effectively to raise the tremendous and 
growing levies which this present demands? 


In a consideration of possibly desirable 
changes, the attempts made in the Senate 
Finance and House Ways and Means Com- 
mittees to attack one of the more obvious 
shortcomings of the present law, are con- 
sidered a good place to start. Under the 
bill reported by the Finance Committee, for 
the purpose of determining the income tax 
of any individual, income earned by each 
spouse (whether or not treated as commu- 
nity property under the state law) was to 
be considered as the income of the earner, 
and income from property of a marital com- 
munity was to be considered the income 
of the spouse having its management and 
control under the state law. This provision 
was aimed to accomplish one purpose: to 
equalize the tax burden of similarly situated 
couples living in and out of certain western 
states having community property laws. 
The significant advantage enjoyed by resi- 
dents of the community property states lies 
in this—that whereas earned income in the 
non-community states cannot be assigned 


in advance so as to equalize the surtax 
brackets of husband and wife, under commu- 
nity property law all earned income is auto- 
matically credited half to each spouse. 
Since this rule is accepted as controlling 
under the federal income tax law, the mini- 
mum bracketing is automatically obtained, 
where there is no other income. 


The House plan was sounder, broader in 
scope and aimed at a more important ob- 
jective. Under Section 111(b) as reported 
out by the Ways and Means Committee, 
all married couples would have been re- 
quired to file joint returns, lumping the 
income, credits and deductions of both to 
compute a single net taxable income. At 
the election of either spouse, liability for the 
tax would have been several, the tax being 
allocated between the two in proportion to 
their respective net incomes. Such a pro- 
vision would neutralize the advantages of 
community property and income. In any 
common law state income trom investments 
can be distributed between husband and 
wife so as to fall within minimum surtax 
brackets by a legally effective assignment 
of the investments from which the income 
is derived. Where really large incomes from 
investment are involved, the possible tax sav- 
ings which can result by splitting income 
between husband and wife on separate re- 
turns are astonishing. Of course, ‘a married 
couple whose income comes entirely or al- 
most entirely from the earnings of the hus- 
band cannot thus distribute and reduce the 
tax, because of the non-recognition for in- 
come tax purposes of assignments of future 
earnings. At the same income level the 
present state of the law thus operates to 
discriminate in favor of income from invest- 
ments and against earned incomes. This is 
the discrimination which the House com- 
mittee’s proposal was designed to eliminate. 
However, the opposition to the mandatory 
joint return was vigorous, its support from 
the administration somewhat pallid, and it 
was discarded upon the floor of the House 
of Representatives. 


In 1937, an investigation conducted by 
the United States Senate, of the tax-saving 
devices of the rich resulted in the loophole- 
closing tax law of 1937. In the discussions 
then current and in the examples paraded 
before the Senate investigatory committee, 
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a very prominent place was given to mul- 
tiple family trusts, yet the only attack on 
these trusts actually included in the bill was 
a reduction of the basic exemption of such 
trusts from $1,000 to $100. O course, this 
didn’t affect the actual tax saving to any 
material extent. The tax saving results 
from the fact that one income of $100,000 
a year is taxed at a maximum rate of 64 
per cent and an average rate of almost 50 
per cent while five incomes of $20,000 a 
vear are each taxed at a maximum rate of 
38 per cent and an average rate of less than 
25 per cent. The loophole-closing act did 
not affect and did not purport to affect 
this saving. A much simpler device could 
largely accomplish the same purpose. If 
the undistributed income of private trusts 
were taxed at a basic rate of 80 per cent, 
the income of such trust would be forced 
out and distributed to the beneficiaries. 
Coupled with a mandatory joint return, it 
would entirely eliminate tax savings where 
husband or wife was the immediate bene- 
ficiary of distributed income. In other 
cases, of course, the trust might be so 
drawn that distributed income would actu- 
ally go to children, where it would fall into 
lower surtax brackets than if it were paid 
to the grantor or the grantor’s spouse. In 
such cases, however, the tax saving re- 
sulting from split incomes would be avail- 
able only in the situation where the income 
actually was split and went immediately and 
irrevocably to some person other than the 
grantor or the grantor’s spouse who was 
presently identified and able to receive it. 

From the very earliest days of the federal 
income tax, corporations have been treated 
as taxpayers distinct from their individual 
stockholders, the corporate entity being 
most meticulously respected. For the dec- 
ade 1918 to 1928, corporations paid a tax 
on their net incomes at nonprogressive rates 
ranging from 12 to 13 per cent. During the 
same period individual tax rates at top sur- 
tax brackets ranged from 25 to 69 per cent. 
This state of the law offered a wide-open 
door for the reduction of effective surtax 
rates on large investors by the interposition 
of corporations to hold and accumulate in- 
come. To meet this defect the acts of 1916 
and 1918 provided that the income of any 
corporation “formed or availed of for the 
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ourpose of preventing the imposition of the 
surtax upon its stockholders” should be 
-reated as the income of its shareholders 
and taxed to them. In 1921 this device was 
sbandoned and a special tax of 50 per cent 

was levied upon the net income of corpo- 

-ations “formed or availed of for the pur- 

ose of preventing the imposition of the 
urtax upon its stockholders.” A second 
abortive attempt to force corporate earnings 
ut into the hands of shareholders where 
they will be subject to surtax was made 

in the undistributed earnings tax of 1936. 

The obvious way to prevent large in- 
yestors from reducing surtax rates would 
be to tax the stockholders of a corporation 
each on his proportionate part of the annual 
income of the corporation, whether or not 
that income be distributed in dividends. 
Such a tax if it could be upheld against con- 
stitutional attack, would eliminate the entire 
problem of the ‘accumulation of corporate 
surpluses to avoid surtax on the individual 
stockholders. Further, by permitting the 
stockholder to add undistributed corporate 
earnings, on which he must pay tax, to the 
basis attributable to his stock on a future 
conversion of the capital asset itself, the 
inherent difficulties surrounding that tax- 
ation of capital gains would be very consid- 
erably minimized. Most important, the 
basic principle of ability to pay as a criterion 
in the application of tax laws, would be 
served. If the change resulted in reducing 
revenue, this problem could be directly 
attacked by changes in the rates of individ- 
ual tax. 

There are two possible objections to this 
proposal. The first is a constitutional ob- 
jection based on Eisner v. Macomber, 252 
U. S. 189. Few competent authorities be- 
lieve that the act taxing corporate stock- 
holders pro rata on the undistributed profits 
of the corporation would be held invalid as 
an income tax under the Sixteenth Amend- 
ment. The other possible objection to 
taxing corporate shareholders on the undis- 
tributed profits of the corporation is the one 
advanced by Professor Simons, “that it 
would involve serious administrative diffi- 
culties . . .” Undoubtedly there would 
be some cases of corporate structures so 
complicated or securities so ambiguous and 
unusual that real difficulties of allocation 
would be encountered. In such cases the 
Treasury Department might very properly 
exercise pressure, through its regulations 
toward simplification and standardization, 
as it has done to a considerable extent in 
corporate accounting. 


THE FEDERAL INCOME TAX ON 
THE FAMILY 


Roswell Magill, Professor of Law, Columbia 
University 


20 Texas Law Review, December, 1941, 
p. 150-164 


The proposal of the House Ways and 
Means Committee that the incomes of hus- 
bands and wives living together shall be 
included in a single joint return has 
aroused vociferous comment and criticism— 
criticism which direct increases in surtax 
tates failed to arouse. Discussion has cen- 
tered, however, not on the legal or con- 
Stitutional aspects of the proposal, but on its 
moral and social aspects. There is room, 
therefore, for an analysis of two major ques- 
tions. First, to what extent is the taxation 
of husband and wife on a joint return a 
simple and a “natural” arrangement, which 
will enable the elimination of more compli- 
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cated provisions designed to block the hus- 
band from freeing himself from tax on 
income, if he enjoys control of it? Second, 
is the requirement of a joint return for 
husbands and wives living together apt to 
be upheld by the Supreme Court. 

The first step in this analysis is a con- 
sideration of the principal means employed 
to divide assets and income among members 
of a family. Subject to possible qualifica- 
tions which may be in course of establish- 
ment by recent decisions, an outright gift 
of income-producing assets themselves has 
been effective to transfer the income there- 
from into the donee’s ownership and thus 
into his tax return. If the donee owns the 
assets, ordinarily he must report the in- 
come. The donor may come under a lia- 
bility for a gift tax, if the gift is large 
enough, but even so there may be a net 
tax saving of importance. 

In Lucas v. Earl, 281 U. S. 111, and Horst 
v. Commissioner, 311 U. S. 112, the court 
held income taxable to one other than the 
recipient, without the aid of any specific 
statutory sanction. Clifford v. Helvering, 309 
U. S. 331, holding a settlor liable to tax 
on the income of a five-year irrevocable 
trust for the benefit of his wife, likewise 
utilized as foundation the general terms of 
Section 22(a), defining gross income, not 
any specific language in the trust sections. 
The court relied upon three factors: the 
income stayed in the family; the settlor 
possessed a high degree of control; and the 
trust was for a short term. 

This decision opens vistas of doubt as 
to its possible scope and application. Must 
each of the three noted factors be present 
if the same conclusion is to be reached? 
The Horst decision, supra, may indicate that 
the length of the term is not significant if the 
income stays in the family. Suppose 
the income is made payable to a friend of 
the settlor, and a trust company is trustee, 
but the trust runs for only five years? Two 
out of three of the Clifford factors, supra, 
are missing; but the settlor is receiving the 
“satisfaction” which under the broader in- 
terpretation of the Horst decision, supra, 
makes him taxable. On this analysis, the 
first and third factors together would prob- 
ably be enough without the second. The 
second factor alone would be least conse- 
quential. 

Since 1934, when the phrase “during the 
taxable year” was eliminated from the 1924 
statute which defectively provided that 
5 where the grantor of a trust has, at 
any time during the taxable year 
the power to revest in himself title to any 
part of the corpus . .’ then the trust 
income should be included in his return, 
many questions have arisen as to trusts con- 
taining powers of revocation subject to 
particular beneficiary. The degree of con- 
trol by the settlor in fact seems then to be 
determinative. Now that one knows that 
the income of a short term irrevocable trust 
is taxable to the settlor, he can surmise that 
the Court will hold taxable to him the in- 
come of a trust of his creation, containing 
a power to revoke to arise on two or three 
years’ notice, on the death of an aged rela- 
tive with a life expectancy of five years, or 
on the marriage of an eligible daughter. 
On the other hand, if the power arises only 
on the death of a daughter in good health, 
the existence of the power gives the settlor 
no real control of the income today. Of 
course, he may be taxable on the “satis- 
faction” theory of the Horst case, supra, 
broadly applied, since the income is payable 
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to persons of his choice. Possibly the Court 
will limit the application of that test to 
cases where the income is being paid to 
members of his immediate family. 

The statute also requires the income to 
be taxed to the settlor if the power to re- 
voke is vested in a third person, whether 
alone or in conjunction with the settlor, and 
this third person does not have “. oe 
substantial adverse interest in the disposi- 
tion of such part of the corpus or the income 
therefrom.” 

Section 167 makes taxable to the settlor 
the income of two other principal types of 
trusts: (1) Trusts the income of which may 
be distributed, or accumulated for future 
distribution, to the settlor; and (2) trusts 
the income of which is or may be applied 
to the payment of premiums on policies of 
insurance on his life. Like Section 166, this 
section provides for taxation to the settlor, 
even though the discretionary power is 
vested in a third person not adversely in- 
terested. 

This review of the principal methods for 
dividing assets and income among members 
of the family indicates that both Congress 
and the Court have been astute to prevent 
tax avoidance through a splitting of income 
among members of a family. The usual 
cases of family transfers and settlements 
then demonstrate little necessity for the 
proposed change. The real basis for the 
proposal lies in two other considerations: 
(1) The advantages now accruing to tax- 
payers living in community property states; 
and (2) the theory that the taxable capaci- 
ties of a husband and wife are more fairly 
measured by computing the tax on their 
aggregate income, than by computing sepa- 
rate taxes on their individual incomes. 


A SYMPOSIUM ON THE LAW OF 
TAXATION 


10 University of Kansas City Law Review, 
December, 1941, p. 1-58 


The University of Kansas City Law Re- 
view for December, 1941, is devoted to a 
symposium on the law of taxation, and is 
comprised of the following articles: 

“Income Taxation of Trusts for Children” 
(pages 1-24) by John H. McEvers, member 
of the Missouri Bar. This survey, after 
reviewing the Supreme Court decisions and 
the cases in which the doctrines there enun- 
ciated have been applied reveals that the 
conditions under which a father may create 
a trust for the benefit of his children and 
avoid taxation of the income to him as 
grantor are very limited. 

“Taxability of the Grantor of Alimony 
and Similar Trusts” (pages 25-48) by 
Leonard Raum. Dissolution of marital ties 
has ceased to be a rare phenomenon in the 
20th Century. In many cases, the law re- 
quires that the divorce decree shall make 
provision for the future support of the di- 
vorced wife, and frequently the husband 
voluntarily assumes this obligation even 
when not required by law. 

“Improved Real Estate as a Capital 
Asset” (pages 49-58), by Virgil S. Chandler, 
member of the Missouri Bar. Sales of im- 
proved real estate are simple everyday 
occurrences, but an examination of the fed- 
eral income tax laws reveals that it, as most 
other simple transactions, has implications 
and complications which are more involved 
than the transaction itself seemed to be. 
The complexity arises from the problem of 
classifying improved real property under 
the capital gain and loss provisions of the 
Internal Revenue Code. 











U. S. Supreme Court 


Alcoholic Beverage Tax—lInterstate Transportation.—A 
statute of the State of Arkansas which makes it unlawful for 
any person to ship into the state any distilled spirits without 
first having obtained a permit from the state and regulations 
governing the transportation of such liquor for delivery within 
the state, adopted as a means of establishing the identity of 
such shippers, their routes and point of destination, and to 
afford local officials an opportunity to insure that the liquor 
is transported in conformity to the permit, do not encroach 
upon the power over interstate commerce delegated to Congress. 
Application of the decision is restricted to the statute as ap- 
plied under the regulations in force at the time of petitioner’s 
alleged offense.—SC, in Duckworth v. State of Arkansas. No. 43, 
October Term, 1941. Ark. CT ¥ 7950. 





Capital Stock Tax Return—Amendment of Declared Value 
—Expiration of Filing Period.—Where, in a timely capital 
stock tax return for the year ended June 30, 1936, an error in 
the valuation of the capital stock was made, an amended return 
to correct the error, filed after statutory due date, was properly 
rejected, and the court is without power to give relief in view 
of the statutory formula for determining the time in which 
a return may be filed and the explicit statutory provision that 
a declaration contained in the original return may not be 
amended. 

Affirming decision of the Circuit Court of Appeals, Third 
Circuit, 41-1 uste § 9230, 117 Fed. (2d) 572, which affirmed 
decision of the Board of Tax Appeals, 41 BTA 278, CCH 
Dec. 10,992, reported at 413 CCH § 1923.04.—SC, in Scaife Co. 
v. Commissioner of Internal Revenue. No. 57, October Term, 
1941. 42-1 ustc J 9161. 


Capital Stock Tax Return—Declared Value—Constitution- 
ality—(1) Although it is plain that an error, resulting from a 
misplaced decimal point, was made in the declared value of tax- 
payer’s capital stock in a timely capital stock tax return for 
the first year ended June 30, 1936, the court is without power 
to grant relief, since correction of the error was not made in an 
amended return filed within the statutory filing period. 

(2) Sections 105 and 106, 1935 Act, are not unconstitutional. 
No merit is found in the contention that these statutory pro- 
visions constitute an unlawful delegation of legislative author- 
ity; that they violate the Fifth Amendment; and that the 
capital stock tax and excess profits taxes, being “based on 
guesses and wagers” are beyond the delegated powers of 
Congress. 

Reversing, as to (1) above, decision of the Circuit Court of 
Appeals, Second Circuit, 41-1 ustc § 9344, 118 Fed. (2d) 455, 
which reversed on the same issue memorandum opinion of 
the Board of Tax Appeals, CCH Dec. 11,306-O, reported at 
413 CCH J 7082-G.—SC, in Guy T. Helvering, Commissioner 
of Internal Revenue v. Lerner Stores Corp. (Md.). No. 248, 
October Term, 1941. 42-1 ustc J 9163. 


(mterpretations 


COURT’ BOARD - DEPARTMENTAL 


Change of Residence—Taxability under District Income 
Tax Act—Determination.—When a person changes his resi- 
dence to the District of Columbia upon the acceptance of 
employment with the Federal Government, the question of 
his change of domicile for a determination of his taxability 
under the District Income Tax Act, which lays a tax on “the 
taxable income of every individual domiciled in the District 
of Columbia on the last day of the taxable year,” must be 
decided from all the surrounding circumstances, both at the 
time he originally moves there and after he has established 
himself. No single factor, such as the individual’s oral decla- 
ration of intention or the maintenance of his voting franchise, 
is controlling, but the change or retention of domicile must 
be determined as a question of fact from all relevant consid 
erations. To be considered are the nature of the position held, 
the manner of living, social and financial connections, reten- 
tion and strength of affiliations in the community of origin, 
and payment of taxes in the old community which might be 
avoided by surrendering that domicile—SC, in District of 
Columbia v. Murphy; District of Columbia v. De Hart. No. 58, 
59, October Term, 1941. Dist. of Columbia CT § 19-081. 


Evasion of Tax—Attempt—Penalty.—(1) The trial court 
did not err in submitting to the jury the question of whether 
appellees in returns of a corporation for the taxable years, 
attempted to make unreasonable allowance for personal serv- 
ices rendered by them. The mere fact that a penal statute is 
so framed as to require a jury to determine a question of 
reasonableness is not sufficient to make it too vague to afford 
a practical guide to permissible conduct. (2) Evidence was 
sufficient to support jury’s finding that appellees willfully 
attempted to make unreasonable allowances for personal services. 
(3) The variance which existed between the indictment and 
the proof, in that indictment alleges that commission pay- 
ments were actually dividends in their entirety whereas evi- 
dence indicates that some services were performed, is at most 
a matter of the extent of the alleged evasion, and involves no 
elements of surprise prejudicial to appellees’ efforts to prepare 
their defense. 

Reversing decision of Circuit Court of Appeals, Seventh 
Circuit, 41-1 ustc § 9273, 118 Fed. (2d) 128, which reversed 
District Court decision—SC, in United States v. James M. 


c 


Ragen; United States v. Arnold W. Kruse; United States v 


Lester A. Kruse. Nos. 54-56, October Term, 1941. 42-1 ustc 
{ 9186. 


Fees and Dues Taxes—Privileges.—Payment for the right 
to repeated and general use of a common club facility for 
an appreciable period of time has the element of making 
common cause inherent in the idea of club membership and 
amounts to a “dues or membership fee” if the payment is 
not fixed by each occasion of actual use. Hence, payments 
on an annual basis, in addition to “Annual Dues,” made for 
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two classes of golf privileges to members and for various 
jorms of “Family Privileges” entitling one or more of a 
member’s family to use the club house and to play tennis 
and golf constituted ‘“‘dues or membership fees” subject to 
tax under Sec. 501, 1926 Act, as amended by Sec. 413, 1928 Act. 

Reversing decision of Circuit Court of Appeals, First Cir- 
cuit, reported at 41-1 ustc § 9231, 117 Fed. (2d) 146, which 
afirmed the District Court decision, 39-2 ustc § 9767, 30 Fed. 
Supp. 142.—SC, in Thomas W. White et al., Former Collectors 
of internal Revenue, Dist. of Massachusetts v. Winchester 
Country Club. No. 63, October Term, 1941. 42-1 ustc J 9208. 


% * * 


Amounts paid by club members as fees for annual golf 
privileges constituted payments as “dues or membership fees” 
subject to the tax imposed by Sec. 501, 1926 Act, as amended 
by Sec. 413, 1928 Act, since the fees were for rights to the 
repeated and general use of a club facility for an appreciable 
period of time, and were not fixed by each occasion of actual use. 


Affirming decision of Circuit Court of Appeals, Third Cir- 
cuit, 41-1 ustc $9351, 119 Fed. (2d) 578, which affirmed the 
District Court, 40-1 ustc J 9207.—SC, in Merion Cricket Club v. 
United States. No. 83, October Term, 1941. 42-1 ustc J 9209. 


Lien of Tax—Order of Preference.—Claim of the United 
States for gasoline taxes, in a general equity receivership of a 
manufacturer and distributor of motor fuel who was doing 
business in Texas, has precedence over claims of the State of 
Texas for gasoline taxes, the state lien being nothing more 
than an inchoate and general lien which could not be enforced 
without assistance of the courts. 

Reversing decision of Court of Civil Appeals, Second Judi- 
cial District, State of Texas, reported at 41-1 ustc { 9410.— 
SC, in United States v. State of Texas et al. No. 44, October 
Term, 1941. 42-1 ustc J 9162, and Texas CT { 40-921. 


Appellate and Lower Courts 


Capital v. Ordinary Loss.—Taxpayer is not entitled to de- 
duct as an ordinary business loss for 1935, the difference 
between the cost of stock of a corporation which he owned 
and the amount of liquidating dividends received by him. The 
institution of a suit to foreclose a mortgage on the company’s 
principal asset was not such an identifiable event as of itself 
established the worthlessness of the stock in the taxable year, 
and the taxpayer failed to establish that the stock became 
worthless in that year. 


\ffrming decision of Board of Tax Appeals, 43 BTA 711, 
CCH Dec. 11,675, reported at 413 CCH § 7275.—CCA-10, in 


V. V. Harris v. Commissioner of Internal Revenue. No. 2335. 
42-1 ustc J 9152. 


Capital Loss—Settlement with Mortgagee—wWhere tax- 
payer conveyed an equity in mortgaged property to the 
mortgagee and secured a release of general liability on the 
loan and also a lease on the mortgaged property as consid- 
eration for the conveyance, the resulting loss was a capital loss. 


Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 10,998-A, reported at 403 CCH J 7198-A—CCA-6, 
in England-Cook Co. v. Commissioner of Internal Revenue. No. 
8780. 42-1 ustc J 9169. 


Capital Stock Tax—Bankruptcy.—Since a corporation do- 
ing business for the whole or any part of a year is subject 
to a capital stock tax, the Collector properly prepared the 
1940 return of a corporation which was adjudicated bankrupt 
on May 13, 1940, by decreasing the adjusted declared value 
shown in its 1939 return by the amount of the 1940 loss. 
The bankruptcy does not give rise to a new taxable entity 
wherein the tax is determined in accordance with the real 
value of the assets of the bankrupt estate. 

Reversing District Court decision reported at 41-1 ustc 
{ 9301, 37 Fed. Supp. 352—CCA-9, in United States v. George 


T Coggin, Trustee in Bankruptcy, Estate of Acme Traffic Signal 
Co. No. 9805. 41-2 ustc J 9759. 
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Capital Stock Tax—‘“Doing Business.”—Transactions of a 
corporation during the fiscal year ended June 30, 1937, con- 
sisting only of the receipt of dividends on shares of stock 
owned by it in a Mexican corporation, receipt of interest upon 
a loan made in a previous fiscal year, distribution of the 
income to its shareholders, and payment of taxes and small 
necessary costs in connection with continuance of its exist- 
ence, did not constitute carrying on or doing business so as 
to incur capital stock tax liability—DC, ND, Calif., in The 
San Dimas Co. v. United States. No. 21507-L. 42-1 ustc J 9308. 


Collection of Taxes—Surrender of Property Subject to Dis- 
traint.—Suit having been brought against the wrong party, 
Government’s action is defeated by denial of motion to sub- 
stitute as the defendant person individually for person as 
trustee (for the benefit of creditors of delinquent taxpayer), 
but, relative to a major defense, the court holds that defendant 
is not liable for asserted federal taxes against delinquent 
transferor either individually or as trustee, since at the time 
when distraint was served upon him transferor’s property was 
already in custody of a state court, subject to an attachment 
or execution under decree of such court, and was not subject 
to distraint by an administrative officer. Moreover, person 
holding property under such circumstances does not incur 
personal liability under Code Sec. 3710 for failure to surrender 
property to the Government.—DC, ED, Va., in United States 
v. F. G. Swink, Trustee, Consolvo and Overmyer, Inc. Civil 
No. 120. 41-2 ustc J 9794. 


Compensation for Services v. Gift—Taxpayer failed to sus- 
tain burden of proving that amount received upon termination 
of services of over twenty years was a gift and not additional 
compensation. The corporation treated the amount as a 
payment on salary, claimed it as a deduction on its return, and 
no stockholders’ meeting was ever asked to approve the action 
of the officers in making such separation payment.—DC, SD, 
Calif., Cent. Div., in Joseph H. Dasteel and Henrietta Dasteel v. 
Nat Rogan, Individually and as Collector of Internal Revenue, 
Sixth Dist. of California. No. 1539-Y. 41-2 ustec § 9739. 


Deductions—Bad Debts—Deposit in Closed Bank.—A 
transfer by the taxpayer of a part of its deposit in a closed 
bank, and the release by the taxpayer of any rights to further 
set-off as to such part and all its remaining deposits in the 
closed bank in consideration of a credit equal to one-half of 
the amount transferred, on rental indebtedness owing by the 
taxpayer to a wholly owned subsidiary of the closed bank, 
entitles the taxpayer to a deduction in the full amount of its 
deposit loss as a bad debt—DC, ND Ohio, E. Div., in The 
Burrows Co. v. United States. No. 20158. 41-2 uste J 9745. 


Deductions—Expenses—Preferential Dividends—On the 
evidence that compensation of the principal stockholder, his 
wife and three daughters, who were also stockholders of the 
taxpayer, for services rendered as employees in the taxable 
years was based primarily upon the income of the taxpayer, 
the Commissioner’s determination of reasonable compensation 
is approved. 

In computing taxpayer’s surtax on undistributed profits, 
the portion of the salaries paid which is found to be non- 
deductible as expenses is not allowed as a dividends paid 
credit under Sec. 27 (g), 1936 Act, because the amount of 
compensation of each stockholder which is disallowed is out 
of proportion to the stockholdings of the recipient. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 12,018-B, reported at 413 CCH { 7618-B.—CCA-3, 
in Spring Street Realty Co. v. Commissioner of Internal Revenue, 
No. 7829, October Term, 1941. 41-2 ustc J 9712. 


Deductions—Worthless Stock.—In 1936, participating pref- 
erence stock of the International Match Co. held by the tax- 
payer and originally worth $9,900, had a value of $60. The 
issuing corporation was adjudicated a bankrupt in 1932 and 
the taxpayer’s hopes that a satisfactory settlement would be 
made were groundless. The court holds that the nuisance 
value of the stock plus the groundless expectations of the 
taxpayer, which had existed from 1932, did not defer the 
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obligation of the taxpayer to claim any deduction based on 
the worthlessness of the stock during the first year (1932) that 
such deduction was available and that the taxpayer has not 
sustained the burden of establishing worthlessness in 1936.— 
CCA-2, in Minnie K. Young v. Commissioner of Internal Reve- 
nue. No. 17673. 41-2 ustc { 9744. 


Excise Tax on Automobile Parts.—Corporation, which in 
the taxable period was engaged in rebabbiting and otherwise 
processing, and selling, used or worn out automobile connect- 
ing rods under the trade name of “Moroloy,” was a producer 
in the automotive field and taxable under Sec. 606(c), 1932 Act. 

Reversing District Court decision reported at 40-2 ustTc 
{ 9608.—CCA-9, in United States v. J. Leslie Morris Co., Inc. 
No. 9746. 42-1 ustc § 9170. 

* * x 

Taxpayer acquired large quantities of worn connecting rods 
which had been salvaged by wreckers or traded in by jobbers. 
After having processed them, taxpayer placed them on its 
shelves under its own stock number and trade name. The 
price paid to taxpayer for these rods might be paid wholly in 
money, or partly in money and partly in discarded connecting 
rods. The court holds that such transactions are sales and 
on the basis of U. S. v. J. Leslie Morris Co., 42-1 ustc ¥ 9170, 
(see above) the taxpayer is a manufacturer and therefore 
liable for the manufacturer’s excise tax on automobile parts 
sold by the manufacturer. 


Reversing District Court decision reported at 40-2 ustc 
{ 9619.—CCA-9, in United States v. Moroloy Bearing Service 
of Oakland, Ltd. No. 9786. 42-1 ustc § 9171. 


Loss—Worthless Stock—Year.—Stock of a New Jersey 
company, the assets of which were transferred to a liquidating 
corporatoin in 1937, pursuant to the order of a state court of 
chancery, was worthless in 1937, since the mere possibility 
that the property might at some distant future date be liqui- 
dated for enough more than its then value to leave a balance 
for stockholders was too remote and speculative a hope to 
justify a stockholder in postponing his loss until final liquidation. 


Reversing memorandum decisions of the Board of Tax 
Appeals, CCH Decs. 11,665-B and 11,665-H, reported at 413 
CCH f 7265-B and 7265-H.—CCA-2, in Theodore H. Ludwig 
Commissioner of Internal Revenue. Malcolm B. Dutcher 
Commissioner of Internal Revenue. 42-1 ustc § 9172. 


9) 
ve. 
Dal 
c 


Board of Tax Appeals 


Accrual of Interest Expense.—At the end of 1935 taxpayer 
owed another corporation $519,278.58, evidenced by notes pay- 
able, for advances made to it from 1921 to 1933, inclusive, 
plus interest accrued, not evidenced by notes, amounting to 
$315,951.32. During the taxable years control of both corpo- 
rations was held by one family and one member of this family 
was president of both corporations. The last payment on the 
interest indebtedness was made in 1929. At the end of 1935, 
1936, and 1937, petitioner’s liabilities exceeded its assets in 
substantial amounts and its operations for 1923 to 1937, inclu- 
sive, except 1928, 1929, and 1930, resulted in net losses. Tax- 
payer accrued on its books as interest payable $46,954.17 and 
$49,301.90 in 1936 and 1937, respectively, and deducted the 
same in its returns under Sec. 23, 1936 Act. Creditor cor- 
poration did not accrue such interest on its books for 1936 
and 1937, or report the same in its returns as income, on the 
ground that it was uncollectible. It is held that the financial 
condition of taxpayer in 1936 and 1937 was such as to pre- 
clude any reasonable certainty that the interest would be 
paid in the normal course of business and taxpayer is not 
entitled to the deductions claimed. Lamm Lumber Co., 45 
BTA 1, CCH Dec. 12,050, followed. Panhandle Refining Co., 
CCH Dec. 12,159, 413 CCH § 7759, distinguished in that there 
was no uncertainty as to payment.—Zimmerman Steel Co. v. 


Commisstoner, CCH Dec. 12,213; Docket 103784. 45 BTA —, 
No. 161. 


TAX ES—The Tax Magazine 
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Accrued Income—Dividends.—Dividends on _ corporate 
stock, which when declared became a debt in favor of tax- 
payer, a stockholder on the accrual basis, are returnable as 
income in the year of declaration, since liability of a taxpayer 
on the accrual basis results from the right to receive income 
regardless of immediate availability and is not governed by 
the doctrine of constructive receipt which is applicable to 
the cash basis taxpayer. 

Smith dissents, with opinion to the effect that the rule of 
the Board is contrary to regulations of the Commissioner 
which have stood for more than 20 years and that the fact 
that a dividend is declared by a corporation, and that the 
corporation thereby becomes obligated to pay the dividend, 
does not make the stockholder on the accrual basis the recipi- 
ent of a taxable dividend from the date of declaration. “Where 
a taxpayer keeps its books of account by consistently accruing 
dividends as of the date of declaration or of the record date 
or of the payment date, the books of account may correctly 
reflect income.” Arnold and Hill agree with this dissent— 
Falmouth Co. v. Commissioner; Tar Products Corp. v. Com- 
missioner, CCH Dec. 12,212; Dockets 104454, 104455. 45 BTA 
—, No. 160. 


Dividends-Paid Credit—Contract Restricting Payment of 
Dividends.—Where a collateral trust agreement did not re- 
strict petitioner to “ 


surplus profits” and therefore “earnings 
and profits” 


of the taxable year in its payment on account 
of collateral notes, nor did it “require” petitioner to pay or 
set aside any part of earnings and profits of the taxable year 
on account of such notes, a claimed dividends-paid credit, 
alleging such contract to be restrictive of dividend payments, 
is denied—Hobbs Western Co. v. Commissioner, CCH 
12,218-D; Docket 104615. Memorandum opinion. 


Dec. 


Bureau of Internal Revenue 


Corporation Credits.—Stock certificates containing or re- 
ferring to restrictions upon the payment of dividends by the 
issuing corporation do not constitute a “written contract” 
within the meaning of section 26 (c) 1 of the Revenue Act of 
1936. IT 3139 (CB 1937-2, 111) and JT 3152 (CB 1938-1, 155) 
revoked.—IT 3525, 1941-52-10939 (p. 9). 


Gain or Loss—Recognition.—The exchange by the M Com- 
pany of Reconstruction Finance Corporation 7% per cent 
Series N notes, maturing July 21, 1941, for new Reconstruction 
Finance Corporation 1 per cent Series W notes, maturing 
April 15, 1944 (accrued interest on the old notes being paid 
by check), resulted in a gain for federal income tax purposes 
measured by the difference between the cost of the old notes 
and the fair market value of the new notes. The basis of the 
new notes is their fair market value at the date of the ex- 


change.—IT 3523, 1941-52-10937 (p. 2). 


Oil and Gas Wells—Charge to Capital and Expense.—The 
option granted by section 19.23(m) 16(a)(1) of Regulations 
103 to charge to expense intangible drilling and development 
costs incurred by oil and gas operators includes amounts paid 
to an independent contractor for the drilling of a well under a 
“footage” contract, unless such contract is a “turnkey” con- 
tract. Payments to a contractor under a contract that is 
neither a turnkey nor a footage contract are capital ex- 
penditures if the contractor is an independent contractor, but 
may be charged to expense under the option if the contractor 
is an employee or agent of the operator rather than an in- 


dependent contractor—GCM 23034, 1942-1-10947 (p. 6). 


Supplement T Return—Computation of Tax—Manner of 
Election.—If a taxpayer files an income tax return for any tax- 
able year under the simplified method provided by Supplement T 
of the Internal Revenue Code, as added by section 102 of the 
Revenue Act of 1941, he may not thereafter, either before, 
on, or after March 15, file a return for that year under the 


general provisions of the income tax law.—/T 3524, 1941-52- 
10938 (p. 7). 
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